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Forensic Evidence in India: A Critical Analysis
of Legal and Procedural Issues

Dr. Gurmanpreet Kaut
&
Dr. Parineeta Goswanii

Abstract

India has recently implemented new criminal laws, ingpaway from the archaic statutes of British oridig
fundamentally redirecting the emphasis of crimipuaisprudence from “punishment” to “justice”. Thédian
criminal judicial system has a British heritage theegan in the 19th century. The Indian Parliameas enacted
numerous significant modifications in the new legish. The forensic opinion regulations have seenimal
revisions, allowing for extensive debate and recongtagons. This article addresses fundamental emajés in
forensic science by providing practical and reatisinswers, as well as presenting processes thathmaysed to
ensure a trustworthy forensic opinion. The authoygd comprehensively analyse the legal framewaak governs
forensics by contrasting the past and present cranliaws in India.

The Authors seek to comprehensively evaluate thisldéve framework regulating forensics, contragtithe
previous and current criminal legislation in Indi@he article examines best practices from otheisglictions,
including crime scene management, forensic labeyadmalysis and regulations, and the admissibitifyforensic
evidence in court, to identify solutions to the Iveges encountered by various stakeholders iniceist
administration. The judicial methodologies of fa@nlegislation and practices across many jurisidict are
compared and studied to build a model for optinrakfices in forensic justice.

Keywords:Expert Witness, Forensics, Evidence, ReliabilityntérScene Investigation

Introduction

The paper emphasises that the new criminal legislais on technology and forensics,
incorporating technological applications at evehage, from crime scene examination to
investigation and trial proceedingsThe integration of technology and forensics in
investigations is a crucial step aimed at modengighe criminal justice system and leveraging
contemporary scientific advancements.

India has recently implemented new criminal lawsying away from the archaic statutes of
British origin by fundamentally redirecting the enagis of criminal jurisprudence from
“punishment” to “justice”. The Indian criminal jigdal system has a British heritage that began
in the 19th century. The Indian Parliament has &ohoumerous significant modifications in
the new legislation. The forensic opinion regulasithiave seen minimal revisions, allowing for

1 Associate Professor of Law, Rajiv Gandhi National Weisity of Law, Punjab

2 Assistant Professor of Law, UPES Dehradun.

3 Rowan Dunton, Examining the Relationship Between Legal Systems-arehsic Science: Current Issues and
Proposed Solutions” 11 “Themis: Research Journal of Justice Studies Rorensic Science” 1, 2 (2023),
https://scholarworks.sjsu.edu/themis/vol11/iss1/2.
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extensive debate and recommendations. This aridtresses fundamental challenges in
forensic science by providing practical and re@lianswers, as well as presenting processes
that may be used to ensure a trustworthy forenpinian. The authors try to conduct a
comprehensive analysis of the legal framework gfuaterns forensics by contrasting the past
and present criminal laws in India.

The Authors seek to comprehensively evaluate thisliive framework regulating forensics,
contrasting the previous and current criminal llegisn in India. The article examines best
practices from other jurisdictions, including crirseene management, forensic laboratory
analysis and regulations, and the admissibilifipgnsic evidence in court, to identify solutions
to the challenges encountered by various stakef®ldgustice administration. The judicial
methodologies of forensic legislation and pract@me®ss many jurisdictions are compared and
studied to build a model for optimal practicesanehsic justice.

Concept of Forensic Evidence

Forensic science is systematically structured amdirmuously developed to minimise human
errors and cognitive biases in judicial decisiorking. A forensic opinion grounded in
scientific principles, neutrality, and impartialignhances confidence in uncovering the truth
essential for the delivery of justice. A crucialedon ensuring flawless justice is played by
forensic evidence, which is testimony given by epartial third party (an expert), silent,
palpable, repeatable, and supported by scientdi@ation. Forensic evidence serves as a
scientific tool for precise human identificatiossential for resolving disputes in both civil and
criminal cases. Forensic evidence is the subjedtemaf criminal procedural laws. The
Criminal Procedure Code deals with the processnflling criminal cases, while the Evidence
Act applies to any dispute that the court considéhe procedural laws regulating criminal
trials in Indian courts comprise the former Indigwnidence Act of 1972 and the Criminal
Procedure Code of 1973 have been replaced®oduly 2024 by the Bharatiya Sakshya
Adhiniyam, henceforth referred to as “the BSA,” dhd Bharatiya Nagarik Suraksha Sanhita,
henceforth referred to as “BNSS.”

There is a wide range of forensics types in theaim€riminal Justice system which includes:

» DNA Evidence that provides a genetic fingerprintifadividual identification.

» Fingerprint Analysis which is one of the earlieadamost trustworthy types of
forensic evidence.

» Ballistic Evidence that offers insight into thelis&tion of firearms in criminal
activity

» Digital Forensics which involve the recovery andmnation of data from digital
devices and becomes increasingly vital in the écyloercrime.

» Toxicology which examines bodily fluids for the pemce of chemicals and
poisons.
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Comparison of Old and New Provisions of Bharatiya &shya Adhiniyam and Bharatiya

Nagarik Suraksha Sanhita
The subsequent tables present a comparison betiveeld and new provisions.

Page3

S. Indian Evidence Bharatiya
No. Act, 1872 Sakshya
Title Adhiniyam,
2023
Sections Section
1. 45 Opinion of Experts 39(2)
2. 45-A Opinion of Examiner of Electronic Evidence 39(2)
3. 46 Facts bearing upon opinion of experts 40
4. 47 Opinion as to handwriting and signature, when rafv 41(1)
5. 47-A Opinion as to digital signature, when relevant 41(2)
6. 48 Opinion as to the existence of right or custom, mvhe 42
relevant
7. 49 Opinion as to usage, tenets, etc. when relevant 43
8. 50 Opinion on relationship, when relevant 44
9 51 Grounds of opinion, when relevant 45

Table 2: Comparison betweerCriminal Procedure Code, 1973 and Bharatiya Nagariki@ksha Sanhita, 2023

Table 1: Comparison between the Indian

Evidence¥8%2 and Bharatiya Saksha Adhiniyam, 2023

S. Criminal Bharatiya Nagarik
No. | Procedure Code, Suraksha Sanhita,
1973 Title 2023
Section Section
1. 53-A Examination of person accused of rape by nadjc 52
practitioner
2. 54 Examination of arrested person by medical offig 53
3. 54-A Identification of person arrested 54
4. 164-A Medical examination of victim of rape 184
5. 291 Deposition of medical withess 326
6. 291-A Identification report of Magistrate 327
7. 292 Evidence of Officer of Mint 328
8. 293 Reports of certain government scientific exper 329
9. 294 No formal proof of certain documents 330
10. 311-A Power of Magistrate to order a person to give 349
specimen samples of handwriting or signatur¢ Sectionhas expanded
the power of
Magistrate to order a
person to give
specimen @
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handwriting,
signature or voice
sample
11. No provision Visit of forensic expert to the crireeene for 176(3)
collection of forensic evidence

Role of Expert in Taking Forensic Evidence

The term “expert” remains undefined in the new Ast well, leading to interpretational
dilemmas and ambiguifyAn expert may originate from either scientific won-scientific
disciplines, depending on the domain. Scientifipezis are classified as “forensic experts”.
Expert opinion is not infallible; thus, forensic reports serve as corroborative evidence in judicial
proceedings. Reducing the extent of errors in éx@nion presents a significant challenge.

Recently, the Supreme Court of India has examime@ral significant issues, highlighting
concerns regarding procedural propriety in foremgmion. In the instances @énhokhilal v.
State of M.P and Rahul v. State (NCT of Dellfl) several cases necessitate a thorough
examination of whether it is the forensic technidgigelf or the procedures that have faced
scrutiny during judicial review. Anokhilal case repents a landmark case of DNA exoneration,
potentially catalyzing the Innocence Movement ididn The Anokhilal case, which occurred
on March 19, 2024, in Madhya Pradesh and was the DINA exoneration of a death row
inmate following the third trial, further emphagisthe importance of forensic expertise to the
legal system.

This development aims to rectify injustices anc\alite the suffering of those wrongfully
convicted, while also aligning India with globatigprudential standards to effectively address
claims of innocencé.

Section 39 of the Bharatiya Saksha Adhiniyam, 2€23ely mirrors the previous provisions
found in Section 45 of the Indian Evidence Act, 28&garding experts, with the addition of the
phrase “any other field” to encompass additionaharof expertise. Analysis of Sections 45 and
39 indicates that the term “expert” is not expljcitdefined but is suggested to refer to a
“especially skilled person.”

The Court's opinion on foreign law, science, art, the identification of handwriting,
fingerprints, or signatures is informed by indivédisiwith specialised knowledge in these areas,
referred to as experts. The term “forensic” is hitabsent from the entirety of the Evidence

4G.K. GoswamiA Need to Define Forensic Expertidéne New Indian Express, Jan. 3, 2024, httpskiiaarticle
(last visited Oct. 8, 2024).

5(2019) 20 SCC 196; Anokhilal, In re, 2023 SCC OnLine MP 3126.

6(2023) 1 SCC 83.

7 G.K. Goswami & Siddhartha Goswanhinocence Denied: Safeguarding Constitutional Righmid Wrongful
Convictions in Perspective on Indian Constitution and DevelopnTnt79-102 (Nitesh Chandra & Manoj Kumar
Sinha eds., 2023).
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Act. The absence of a clear definition createslendna in determining who qualifies as an
expert, a matter that has been repeatedly addrbggee constitutional courts of India.

In State of H.P. v. Jai L§lthe Supreme Court clarified the term “especiskijled” as defined

in Section 45, indicating that an expert must pesseecialised study or experience. Therefore,
an expert must possess sufficient subject knowladgeskills.

In State of Karnataka. J. Jayalalitha (2017) 6 SCC 263\n expert is not a factual witness;
rather, their testimony is advisory, and their cesgibility is to provide the court with scientific
standards to evaluate the veracity of conclusibhes.court must render its impartial judgement
based on expert opinions and the specific faceaoh case. The court should not subordinate
its judgement to that of an expert or delegatauthority to a third party but should evaluate
expert testimony as it would any other evidence.

In Basheera Begam Mohd. Ibrahim (2020) 11 SCC 174, Expert testimony does not
necessarily provide conclusive evidence. Althougbre is a risk involved in adopting the
opinion of an expert, this is not because an expert is not trustworthy as a witness; rather, it is
since human judgement is prone to error. Even thalig science of fingerprint identification
has reached a point of perfection, where therémest no possibility of an incorrect opinion
being formed, the science of handwriting identtiima is not quite as perfect.

In Sri Chand Batra v. State of U%Pthe Supreme Court of India recognised the EXaisgector

as an expert under Section 45 to ascertain theviullaature of the liquid through olfactory
examination, due to his extensive expertise inveeie cases. This flawed subjective legal
interpretation by an expert presents significaskg; resulting in miscarriages of justice,
including false convictions and a deterioratiompoblic trust in the judicial system.

An expert witness must assist the court by progdmnpertinent report grounded in their
expertise, accompanied by rationale, enabling tbertcto independently evaluate the
information and reasoning presented by the expedéch a sound conclusion. It is essential to
remember that opinion evidence is advisory, andctiat is not obligated to adhere to the
expert’s testimony?

Various Aspects of Admissibility of Expert EvidenceUnder Indian Law
The admissibility of forensic evidence under Indiaaw must fulfil four essential criteria to
ensure its relevance and reliability in legal pextiags and to be considered acceptable in
Court. Understanding these nuances is very impoidathe effective implementation of expert
testimony in judicial processes. The four essentiggria are as follows:
* The evidence must be relevant to the case at hashdlzow a link, either directly or
indirectly, to a crime or a person involved in it.

8 (1999) 7 SCC 280.
9(1974) 4 SCC 247.
10 pattu Rajan v. State of T,N2019) 4 SCC 771.
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» The evidence must be gathered and given in a vatyfdHows the law and protects
rights, such as the right not to be searched aredeand the right against self-
incrimination.

* It's important to make sure that the methods usegather and analyse the data are
scientifically sound, which usually means gettipgrval from other experts.

 The individuals presenting the evidence, usuallyerigic experts, must possess
credibility, appropriate qualifications, and a laafkbias.

A. Cross-examination of the Expert under Bharatiya Sakha Adhiniyam, 2023
The right to cross-examine a witness is an esdeslianent of the right to a fair trial.
Concerning the cross-examination of a forensic expeourt, Section 293(2) of the CrPC and
Section 329 of the Bharatiya Nagarik Suraksha $an®023, are identical, stating, “The Court
may, if deemed appropriate, summon and examinsaety expert regarding the subject matter
of their report.” Moreover, Section 330 of the Bitaya Nagarik Suraksha Sanhita, 2023
establishes a stipulation that a forensic reper document, must be contested by the accused
within thirty days following its provision, with thcaveat that “the Court may, at its discretion,
extend the time-limit with reasons recorded in wgt’ These legal provisions collectively
suggest that lawmakers regard the “expert repsréraunquestionable truth. An expert report,
in essence, constitutes merely an opinion and ladksissibility unless it undergoes judicial
scrutiny to assess its veracity, technological doess, and procedural integrityA broad
spectrum of topics must be scrutinised during jadligrocedures before the acceptance of an
expert opinion, which primarily includes the follog:

* Protection of chain of custody.

* Accreditation of laboratory procedures.

» The report should include the expert’'s educatiahsbject expertise.

» Testing, analysis, and reporting experience, a$ agthe hand notes and log files

(metadata) from testing and analysis.

The Supreme Court of India Btate of Haryana v. Bhagirdthstated, “The opinion provided
by the expert constitutes merely opinion evidenwklacks substantive value unless the expert
is examined as a witness in court.” Forensic opisisignificantly impact judicial decision-
making. In this situation, the accused has legiEmgrounds to cross-examine the forensic
expert on several important aspects to evaluateefhmt.

Scope of Section 176(3) of Bharatiya Nagarik Suraks Sanhita, 2023

Section 176(3) stipulates that upon receiving imi@tion regarding an offence punishable by

seven years or more, the officer in charge of thie@ station must ensure that a forensic expert
visits the crime scene to gather forensic evideand document the process through

videography using a mobile device or any other egipa.

1Dr. Gopal J. Mishra & Dr. C. Damodardrerspective Plan for Indian Forensig@dinistry of Home Affairs, Gov't
of India, 2010), http://dfs.nic.in/pdfs/IFS(2010)x&IRpt_O.pdf.
12(1999) 5 SCC 96.
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This legislative intent is likely to increase thardben on the existing Central Forensic Science
Laboratories (CFSLs) (CFSLs in India are locate@landigarh, Hyderabad, Kolkata, Pune,
Bhopal, Guwahati, and New Delhi.), 29 State Foie8sience Laboratories (SFSLs), and more
than 50 regional laboratories across various states

With over 140 million people and crime rates oniilse, India needs to bolster up its forensic
services to satisfy the demands of Section 17&8yernments will encounter difficulties in
constructing sufficient forensic facilities withthe allotted five years by the legislature. The
Public Private Partnership (PPP) model may be Ideitdor addressing the situation.
Nonetheless, it is contended that the confidentiali forensic reporting is crucial, and private
laboratories may jeopardise the integrity of regértConfidentiality breaches have been
recorded in government laboratories. This challeangg be addressed by observing the coding
and decoding procedures of the samples. Qualityaisse (QA) and quality control (QC) may
be ensured by strict observance of accreditatidification.

Strategies for Ensuring the Integrity and Admissiblity of Forensic Evidence
The integrity of forensic samples is a criticalterion for evaluating the admissibility of
forensic opinion. Integrity pertains to the autha@ty of samples and guarantees that
manipulation or contamination does not comprontgestmple. Upon evaluating the integrity
of samples, the court broadly determines admidsitiihsed on reliability and validity. Three
critical factors are essential for maintaining séniptegrity, which include:
R protection of the crime scene,

ii.  protection of chain of custody, and

iii. anonymity of the samples by coding and decoding.
The timing of crime reporting and the promptnespalice response to the crime scene are
crucial for obtaining the most valuable evidencelds in responding to a crime scene increase
the likelihood of loss, contamination, tamperingg ananipulation of critical evidenteThe
crime scene should be secured with establisheddaoi@s and regulated access, and it must be
examined by trained professionals. The crime soams be photographed and video graphed
promptly upon arrival, in addition to being sketdhé&ppropriate methodologies should be
employed for the collection and examination of sm@and evidené® Securing the chain of
custody of the sample is essential following saropliction. Crime Scene Supervision largely
involves steps like:

iv.  securing the scene,

v.  preliminary survey for assessment,

vi.  documentation including photography, videograpkgtches, etc.

BFraud in Forensics: India Today Exposes Crime in @rinabs India Today, Feb. 27, 2023.

14p, Gill & L. Bright, Implementing Quality Management Systems in Fordraiioratories 191 Forensic Science
International 1, 17 (2009); S.J. Saltzburg, Quality Assurance and Quality Control in Forensiabloratories: A
Review 52 Journal of Forensic Sciences 1158, 1158-6@7R0

158.A.J. FisherCrime Scene Investigation: Best Practices and Maithugies 223 Forensic Science International 1,
1-7 (2012).

16Rahul Singh Rathore,.egality and Admissibility of Search and Seizure: laternational Overview(2023),
http://dx.doi.org /10.2139/ssrn. 4385261 (lastteiOct. 9, 2024).
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vii.  use of specialised techniques for sample deteatidncollection,
viii. coordination and communication,

iX.  necessary permissions from authorities or court,

X. scene release, and

Xi.  post-scene management.
The rigorous coding and decoding of samples amnéiss processes for guaranteeing accurate
tracking, documentation, and safeguarding agaimstipulation or tamperitg Each sample
must be designated a unique identification, sucl éasrcode or QR code, which securely
encodes information about the sample, includingitte, time, location, and the identity of the
collector. In the contemporary digital age, blockichtechnology may assist in the coding and
decoding process¥s

Forensics comprises scientific methodologies thequire formal approval from the
accreditation authority. Accreditation is a struetli process through which an authoritative
body assesses and acknowledges an institution gansation for its compliance with
established criteria and standards. Accreditatinsuees the consistency, correctness, and
reliability of analyses required for the admissioh forensic opinion$. This procedure
encompasses evaluation, accreditation, and contsowersight. Accreditation is a mandatory
requirement in essential sectors such as civiltiaviahealthcare, and forensic science, where
the quality and reliability of operations are pacamt.

Practical Challenges and The Way Ahead

In the Indian criminal justice system, the role axdhissibility of forensic evidence are subject
to ongoing development and change. Despite theskenhges, this trend is more scientific,
rigorous and right—-aware application of forensiilemce. Forensic science can play a crucial
role in the administration of justice through th@eraction between legal and scientific
communities along with technological processes.e8#vchallenges are faced because of
the integration of forensic evidence. Practicaltaties frequently arise from deficiencies in
infrastructure, training, and the complex intemactbetween law and science. Some of the
challenges are highlighted below:

» India’s forensic infrastructure encounters chalendjke understaffing, insufficient
funding, and a deficiency of current equipment.sTihnay lead to backlogs and
postponed outcomes and hinder the justice protésscentral and state governments
have commenced multiple enhancements to forensidititss, nevertheless, the
momentum must be maintained to satisfy increasasgis.

» The reliability of forensic evidence is contingemton the proficiency of the analysts
involved. Continuous professional development amhing in the latest forensic

Lone A.H. & Mir R.N., Forensic-Chain: Blockchain Based Digital Forensicsalhof Custody with PoC in
Hyperledger ComposgP8 Digital Investigation 44, 44-53 (2019), htffoi.org/10.1016/j.diin.2019.01.002 (last
visited Oct. 5, 2024).

18D.M. JacobsBlockchain Technology and Its Potential Application Forensic Investigation®3 Journal of
Forensic Sciences 1823, 1823-30 (2018).

9W. Neuteboom et al.Quality Management in Forensic Science: A Closepdetion 358 Forensic Science
International 111779 (2023), https://doi.org/10.8Qorsciint.2023.111779 (last visited Oct. 7, 2D2
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methodologies are essential. Collaborations witterirational organisations and
institutions may address knowledge deficiencies emuance the quality of forensic
practice in India.

« Standard operating procedures and quality conteleasential for guaranteeing the
dependability of forensic outcomes. India is depiglg standardised methods like the
FBI's Quality Assurance Standards for Forensic D¢&ting Laboratories to improve
the reliability of forensic evidence in judicialqueedings.

* The intricacies of forensic science frequently preslifficulties for legal practitioners,
such as judges and legal professionals, who mdy dascientific foundation. The
heightened focus on forensic literacy within legalucation and the inclusion of
scientific advisors in court proceedings may reduasinterpretations of forensic
evidence.

The future of forensic science in India is expettetiansition towards increasingly specialised
domains, including neuro forensic science, whictegtigates the relationship between criminal
behaviour and neurological disorders. The judi¢sawillingness to embrace new scientific
methodologies, provided they satisfy admissibittiteria, indicates a forward direction for
forensic science within the Indian legal systém.

The reliability and admissibility of forensic eviaee have been considerably improved because
of the recent enactment of three new criminal lawimdia, which have strengthened the role
of forensic evidence within the crime justice systé& his represents a significant advancement
in the integration of forensic expertise into thdigial process.

The regulations now require the immediate presehéarensic professionals at serious crime
scenes upon receiving information and emphasisentdwssity of validating laboratory
operations. Nonetheless, there exists an imperaguessity to augment forensic infrastructure
through the provision of a sufficient number oflleki professionals, extensive training, and
capacity development, while concurrently safegumydiuman rights and privacy. Addressing
the coding and decoding of samples is essentiahfbgating existing fraudulent practices in
forensic reporting. Creating a mechanism for anwisiman with legal authority is crucial for
the oversight of forensic services in India. Théufe of forensics in India looks bright,
signalling the onset of a new era of “Viksit and&kshit” Bharat.

- | >
L m! !

20Ambily P. & Ashna D.,Faulty Foundations: A Socio-Legal Critique of thegRkation of Forensic Science
Laboratories in India7(2) NLUJ LR 191, 191-210 (2021).
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Criminalization of Tax Non-Compliances and Tax Offaces
in India: A Policy and Compliance Perspective

Ms. S. R. Ramya
&
Dr. Sanjay Kumaf

Abstract
Tax crimes and tax offences represent a significaatlenge to India's economic integrity and fisstdbility, one
that is inimical to the preambular value of secgrieconomic justice. Tax offences in India encompagisle range
of violations, including tax evasion, fraudulengichs, concealment and misreporting of income, aildre to
comply with the taxing statutes. These infractionpdct revenue collection, economic stability, angiegnance.
The criminalization of tax non compliances servesaeterrent, yet its effectiveness has been &enwitdebate.
This research paper seeks to examine the effeeigenf criminalization as a policy approach to akfing tax
evasion, fraud, and non-compliance by exploring tieenplex interplay between legal deterrence, ecotnomi
incentives, and systemic challenges in combating aifences. Through analysis of existing literatullegal
frameworks, enforcement mechanisms, judicial intgiions, case studies, and their socio-econondidations,
the research provides a nuanced understanding efctirrent landscape of tax crime prevention in &ndihis
research paper further explores the broader palitiand economic implications of tax criminalizatiassessing
whether strict penalties enhance compliance or @estdue burdens on businesses and individuals wfféeing
critical insights into the effectiveness of crimination as a strategy for improving tax compliarased reducing
economic irregularities.
Keywords:Tax crimes, tax offences, criminalization, compan

Introduction

Like any Nation, Tax laws in India serve as thekbane of the country’s fiscal policy. The
historical evolution of the taxing statutes reftethe country's never-ending challenge of
balancing economic growth, fiscal responsibilitpdarobust compliance and enforcement
mechanisms. There have always been challenge®aoldning the tax base by tackling the
loopholes that lead to tax avoidance and evasiaking time to discuss the tax system and the
form to be taken by the taxes imposed is imporéant has not only has profound economic
effects but also wide interests and impacts inipdbiance and public administratioAdam
Smith the Father of Modern Economics, said, “The laentary to ordinary principles of
justice, first creates the temptation (to avoid &@xd then punishes those who yield tcit.”

India's taxation system has undergone significamisformations, with increasing complexity
and sophistication in the legislative frameworkestructuring, and rationalization in order to
address tax crimes. Such violations of tax lawsaifehces range from deliberate tax fraud to

1 Assistant Professor, Dr. Ambedkar Law University, Chanrand Ph.D. Research Scholar, NUJS, Kolkata,
tazettaprimrose@gmail.com

2 Associate Professor, The West Bengal National Uniitgref Juridical Sciences (NUJS), Kolkata,
ksanjay@nujs.edu

3 Adam Smith, Wealth of Nations, Book V, Chapterlif76).
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willful or unintentional misreporting and non-corigsice with the provisions of the statute. The
Income tax law employs criminal sanctions suchressg imprisonment, fines, and seizure of
assets to curb tax offences. However, the intetpddyeen strict enforcement and the economic
policy of the state raises concerns about overigdlization. This paper assesses the
effectiveness of the punitive measures undertalgethdo tax authorities in addressing various
tax offences and how political and socio-econonaictdrs also help shape the enforcement
mechanisms and compliance with the tax laws.

Offences under Tax Laws

At the outset, when looking at the term ‘tax offesic we think of tax evasion, money
laundering, and other forms of tax fraud leadingtganized crime and corruption. This is
because of the complicated nature of the tax adination and the complexity of tax laws, as
well as the criminal sanctions at a bargain. The téax crimes’ widely encompasses not only
Income tax and GST fraud, but also Customs fradideatise fraud, which may be linked with
illicit trafficking or smuggling and predominanthffect the public treasury. Recent reformation
is the inclusiof of Economic offences like criminal breach of trusbunterfeiting, Ponzi
schemes, financial scams and frauds, mass markietinds, Multi-level marketing (MLM)
schemes, and Hawala transactions as part of Oeghcizmes under the BNSo ascertain
encompassing of such crimes into the criminal leana.

The OECD'’s Task Force on Tax Crimes and Other igase out its Report as a guide for
“Fighting Tax Crime: The Ten Global Principt&sn order to ensure global efforts in combating
these tax crimes. It is prescribed that the tadsglictions make it a point to apply criminal
sanctions for violations of the provisions of laweave the line of difference is drawn between
a non-compliant behavior vs the criminal behavibthe violator. Non-compliance can range
from failure to maintain records, file returns, mtain false documents, etc., but what is criminal
could be an intentional, willful violation of lawybdeliberately destroying or falsifying
evidence, records, fraudulent refunds/ credits etaasion, etc. Either way, it is the discretion
of the jurisdictions to criminalize such activitiaad behavior of the taxpayers based on the
policy of the government of that jurisdiction aime tdegree of aggravating circumstances.

The taxing statutes are often seen as conferririgiabilities amongst those who violate their
provisions. However, the paper concentrates opanewhere they prescribe criminal liability
irrespective of the degree of violation and quantinmonetary usurpation. The abuse of
complex provisions by misusing the deductions asdrgtions, credit and incentives available,
under-reporting of profits, and over-reporting apendituré and losses can happen with or

4 PwC,Revamping India’s criminal justice systeamailable at <https://www.pwc.in/assets/pdfs/consulting/forensic-
services/revamping-indias-criminal-justice-systensHbnss-and-bsb.pdf> (last visited on 07 Octob2aAp0

5 Bharatiya Nyaya Sanhita, 2023, S.111.

6 OECD, Fighting Tax Crime: The Ten Global PrincipleQECD Publishing, Paris (2017gvailable at
<https://lwww.oecd.org/content/dam/oecd/en/publiceticeports/2017/11/fighting-tax-crime_c9374f32/63&%R2-
en.pdf> (last visited on 07 October 2024).

7 Matthias Morgner and Marie Chérieax Administration and Corruptigri{Transparency International, November
2014), available at
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without the involvement of auditors and tax auttiesi The introduction of e-filing and other
e-tax administrative procedures with the objectirmireasing transparency and improving
hassle-free processes to ‘eliminate the interfateden authorities and taxpayers to the extent
technologically possibl&’is seen as a step forward to ensuring compliamerigh ease of
access. The powers conferred upon the Income talofities, equivalent to that of a civil
court, undesections 131 to 136f the Income Tax Act, to search, seize, requirakb, call for
information, survey, and attach property in certzages may be of the nature of enforcing a
civil liability. Criminal liability is only attachd in those cases when non-compliance and
contravention of civil orders occur, invoking imgmhment of upto 2 yeafs.

The Taxpayer's Chart€rexpects an honest taxpayer to file his returnsiroe and disclose
complete information along with compliance with ethrequirements under tax laws. Penal
provisions are invoked to serve as deterrence tonatiing tax crimes and for effective
enforcement of the tax statutes. Penal consequercege from imposing a penalty to
instigating a criminal prosecution against the digst taxpayer. Such unethical tax practices
are also addressed in the ‘Black Money (Undisclésmeign Income and Assets) Act of 2015’
The penalty is imposed over and above the amouakaind interest payable once found guilty
of non-complianck for those offences mentioned undections 270A to 2¥50f the Income
Tax Act after giving a ‘reasonable opportunity ®Heard.” These comprise concealment and
misreporting of income, failure to maintain bookslaecords, finding undisclosed incorhe
during the search, forged or falsified documentslufe to audit, furnishing inaccurate
information, and refusal to comply with orders, aigothers’,

The criminal sanctions in the manner of punishafflences and prosecution are provided under
Chapter XXI of the Income Tax Act, where Rigorous imprisonmeintipto 7 years with a
fine is prescribed for various offences, includtag evasion. Chapter V of the Black Money
Act penalizes holding of undisclosed income anetaskom foreign sources located outside
India with RI of upto 7 yeat&with a fine and upto 10 years for a willful attertgppevade taxés
with the imposition of a fine.

<https://knowledgehub.transparency.org/assets/uplkpbducts/Tax_administration_topic_guide.pdf> stlla
visited on 07 October 2024).

8 Income Tax Act, 1961, ss. 274(2A), 279 (1).

9 Income Tax Act, 1961, S. 275A.

10 1ncome Tax Act, 1961, S. 119A.

11 |ICAI, Chapter 19, Provisions to counteract unethical tax practicesavailable at
<https://resource.cdn.icai.org/83385b0s191224¢.[{dkt visited on 08 October 2024).

12 Income Tax Act, 1961, Chapter XXI.

3 Income Tax Act, 1961, S. 271AAB.

14 SBI, Understanding tax evasion and penalties in Indizimble at<https://www.sbilife.co.in/en/knowledge-
centre/insurance-basics-financial-advice/what-ise@asion-and-penalties> (last visited on 07 Oat@iR4.

15 Income Tax Act, 1961, S. 275A to S.280.

16 Black Money Act, 2015, ss. 49, 50.

17 Black Money Act, 2015, S. 51.
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Under the Goods and Service Tax laws, all the piesaleviable under CGST Act,
SGST/UTGST Act, and IGST Aétare collectively imposed against certain offenlies
fraudulently obtaining a refund, utilizing Inputxtzredit (ITC), tampering with evidence,
falsifying documents, supply and storage of goadslé to be confiscated, failure to pay/
evasion of ta¥. Further, there is a power conferred to défain seize the goods/ conveyance
till such penalty is paid. Not only does the CGS@t?Aprovide for the initiation of criminal
prosecution for the mentioned offences, but it akssifies them as cognizable and non-
bailable and non-cognizable and bailable. Thosaizable offences include wrongfully and
fraudulently availing and utilizing ITC without thissuance of an invoice for supply and
evading payment of tax to the government post ctiiie, and those evasions exceed Rs. 5
crores. Tax laws even provide for compounding &rofes, which is allowed after payment of
tax, interests, and penalties due.

Criminalization of tax offences: the Policy perspetive

It is settled principles in law that the taxingtatas are to be construed strictly construed. Tax
liability may be imposed only with explicit law. Arbenefit of doubt or ambiguity will go in
favor of the tax payer and against the taxing aitshd his approach has been widely accepted
and practiced since the very inception of the gaxsl The Common law principles of justice
and the intention of the legislature, which is ded from the words of the statute, govern the
canons of construction of a tax law. This is beealike other penal statutes, the imposition of
tax is seen as a burden or punishment due toigtzecompulsory payment. As such, only those
taxable events covered explicitly under the taxslaan be enforced in compliance. The state’s
ability to exact tax is only effective with a cent@egree of extortion. This means that the threat
of facing adverse consequences upon failure totgpays the ace up the sleeves of revenue.
Most crimes necessitate the wrongdoer to knowettnsequences of his act, yet deliberately
involve himself in the lie and hide the truth. &xation, using the law to pay less tax and legally
calculating one’s income in a prescribed mannencthe treated as a criminal att.

The idea that tax is not a natural thing and thate can be limits and boundaries placed on
taxation is something that left the minds of thdigtary a long time ago. The dilemma of
dividing the thin line of fraudulent evasion andémious avoidance is real and diffié&lfThe
social attitude to evasion is tolerant, while thdigial attitude to avoidance is ambiguous. This
is so because while one judge may allow tax plapniithin the permissible legal limits,

18 |GST Act, 2017, S. 20

19 Central Goods and Services Tax Act, 2017, S. 122.

20 CGST Act, 2017, S. 129

21 CGST Act, 2017, S. 132.

22 David Goldberg QCThe Criminalisation of Tax LawGITC Review Vol.XIV No.2 (March 2018vailable at
<https:/taxbar.com/wp-content/uploads/2018/04/D@&-Ethminalisation-of-tax-law.pdf> (last visited o0r08

October 2024.)
23 H.H. Monroe,Intolerable Inquisition? Reflections on the Law aTThe Hamlyn Lectures serie33 (1981)
available at

<https://karnatakajudiciary.kar.nic.in/hcklibraryffidamylanLectures/33%20Intolerable_Inquisition_Refilens_
on_the_Law_Tax_1.pdf > (last visited on 09 Octdke?4.)
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another may be critical of it as devoid of publankfit. To make income tax consistent with
justice, the hardened suffering of compelling tagua to fully disclose their income is
necessafy.

In the Indian context, the presumption of a culpahéntal statéin order to initiate a criminal
proceeding, overriding many judicial pronounceméntplacing the burden of proof on the
accused assessee, is one that infringes the ualiyeisciple of criminal law ‘presumption of
innocence’ that considers the “accused of the eHeimnocent until proven guilty beyond
reasonable doutst and not by the existence of preponderance ofadsibity. In Union of India

v. Bhavecha Machinery and Oth#&rst was held that “not a mere failure to file nets but a
willful delay which is intentional, deliberate, calated and conscious of the legal consequences
that arise from such an act is what invokes a cafrproceeding and there should be no possible
doubt of it being willful.” Though the judicial ietpretation could be that the taxing authorities
are to prove willfulness on the part of the accussskssee, this provision of presumption of
mens reabefore initiating the proceeding contravenes distaéd criminal law principles. The
justification for placing such a provision is thak would have been evaded had the failure to
furnish returns or other such offences not beeadatied.

The foundational principle of criminal lawgé& minimis non curat Ieéxuntil unless otherwise
provided, is also followed in taxing laws in thahanor breach or violation, a rectifiable mistake
with no fraudulent intention, is not penaliZ&étased on the principles of natural justice and
those governing international trade and agreengrg. penalty imposed should always be
commensurate with the degree of violation aftervliog the alleged an opportunity to be
heard. Tax authorities must not only report anegtigate tax evasion but also ensure that the
tax violations that are potentially part of orgatzcrimes must also be addre$&edls such,
global movements call for criminal prosecution @i toffences. A major comparative
international perspective could be seen in the oftiee US jurisdiction irBullivaris case®

where despite pleading guilty to tax evasion, he sentenced to 11 years imprisonment. This
is also the reason for misuse of the provisionsxihg statutes, which is due to fear of false
allegations and other forms of oppression. In Initiie@ threat of criminal prosecution and charge
of a non-bailable offense is what causes mistrogirg taxpayers of the taxing authorities
without regard to the Taxpayer's Chatteprovided for in the Income Tax Act, 1961. The

24 Katharina Gangl & Benno Torglddow to Achieve Tax Compliance by the Wealthy: A Rewgfethe Literature
and Agenda for Policy Social Issues and Policy Review (December 201&yailable at
<https://spssi.onlinelibrary.wiley.com/doi/10.114ipf.12065> (last visited on 08 October 2024).

25 Income Tax Act, 1961S. 278E; CGST Act 2017, S. 135 and Black Money Act, 20154S.5

26 Legal Information Institute, Wex definitions, “Rumption of Innocence” available at
<https://lwww.law.cornell.edu/wex/presumption_of deence> (last visited on 07 October2024).

27(2010) 320 ITR 263 (MP).

28 CGST Act, 2017, S.126.

2% Brun, Jean-Pierre, and othefaxing Crime: A Whole-of-Government Approach to fighCorruption, Money
Laundering and Tax Crimes, Stolen Asset Recovery InitiativéeseWorld Bank, (Washington D.C., 2022).

30 United States v. Sullivan931.

3llncome Tax Act, 1961, S. 119A.
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mutual distrust and further treatment of the tagpalke that of a criminal make the
enforcement mechanism much harder. Additionallerehis also the alleged politically
motivated institution of criminal proceedings aaa tvasions that deepens the distrust in the
tax administration, questioning the enforcementeduoires and processes of the state.

Effectiveness of Criminalization: Theory and Complance

The increasing trend toward the criminalizationtaf violations is a function of behavioral
economics and a serious misuse of the theoriestaoral psychology. Economic deterrence
theory posits that the probability and severitpohishment significantly influence individuals'
compliance behaviors. In the context of tax crintles,idea is that the threat posed by criminal
sanctions and legal penalties will force taxpayernsay on time without trying to reduce their
tax liability, which in turn reduces the casesaf evasion. Theoretical perspectives like Gary
Beckef? suggest that harsh penalties may deter tax offeincéhat rational economic actors
weigh potential gains against potential legal andrfcial risks. Becker goes on to explain that
a criminal action from an economic perspective @ranof a social tort as it is to assess the
public harm done by the defendants rather thaergesa punishment. The act is made criminal
as the nature of harm remains uncompensated. umstial theory emphasizes how
organizational structures, normative frameworks] emltural contexts shape the compliance
behavior of the taxpayers in that community.

However, the empirical studies of Allingham & Saradfnindicate that the probability of
detecting the failure plays a significant role mmpliance than the severity of punishment.
Criminalization might produce greater criminalitgdause the severe sanctions on errors only
lead to greater efforts to cover up the errors toamitigate them. Indeed, using a carrot-and-
stick approach would motivate better compliancegmglievenue authorities would reward what
is seen as good fiscal behavior while balancingpéeal consequences of willful default.
Unfortunately, the taxing system seems to be tawomdy focused to see that. With the
introduction of e-assessments and other e-procedaréndia, there exists a likelihood of
automatically criminalizing errors without testitige motive and intention of taxpayers.

However, criminalization is part of a worldwide pdigt movement, encouraged mostly by
politicians and the ill-informed public, such tlaaty failure to pay the so-called fair amount of
tax is seen as the result of a crime or intentmerigage in criminal activities. The growing
tendency to make omissions rather than acts ‘céthin the context of not only taxation but

also corporate governance is dangerous.

32 Gary S. BeckerCrime and Punishment: An Economic Approadburnal of Political Economy, Vol. 76, no. 2
(1968) pp. 169-217. JSTORYyailable at <http://www.jstor.org/stable/1830482> (last visitaal 08 October 2024).
33 Michael G. Allingham, Agnar Sandmimcome tax evasion: a theoretical analyslsurnal of Public Economics,
Volume 1, Issues 3—4 (1972) pp. 323-3&ilable at <https://doi.org/10.1016/0047-2727(72)90010-2> (lésited
on 07 October 2024).
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The High-profile Vijay Mallya caséexposed critical challenges in cross-border assetery
and prosecution of economic offenders. The misdsgvoincentives and non-payment of
indirect taxes resulted in criminal proceedings as&kt seizures under the Prevention of Money
Laundering Act (PMLA), 2002, while the entire predéng revealed gaps in extradition
processes and jurisdictional challenges, strengtbgetiie need to foster better international
cooperation.

The case of GST Fake Invoices Fraud (2020-2028)hlighted the large-scale misuse of GST
credit claims and the lacuna in the effort of tlbenaistration to crack down on fraudulent
transactions.

Conclusion and Suggestions

The criminalization of tax non compliances in Indepresents a complex, multifaceted
challenge requiring holistic approaches. Tax systezguire a balanced approach as they are
dependent on enforcement as much as p8liGriminal sanctions serve as a deterrent against
tax offences, but their effectiveness depends oioregment efficiency and economic
implications. Over-criminalization may create uemiied economic consequences,
necessitating a balanced approach that incorpotatafal deterrence as well as compliance
incentives. Harsher penalties may push individaatsbusinesses to operate outside formal tax
structures and pave the way for an undergroundosogn

A stricter enforcement mechanism and simplificatas proposed in the income tax bill 2025,
would influence tax compliance in a way that tagraywould choose occupations where
opportunities to evade taxes would be fésmd similarly, opportunities to aggressively plan
taxes would be more. OECthas prescribed that monetary penalties and inedeaansparent
audits can be more effective than imprisonment @dinal repercussions. Also, there is a
need to have a balance between deterrence pravisi@heconomic incentives for effective tax
compliance. With regard to horizontal equity, thées of penalty and the frequency of audit
should be designed so as to maximize the utilitghef non-evaders and not impose hefty
penalties to maximize tax revenues that might atfexinterests of the poor compliers in order
to punish the violations of the larger group of e of tax®

34 Press Trust of India, “Vijay Mallya pursues anmaht of UK bankruptcy order over 'unreal qualitlisiness
Standard Feb. 22, 2024, vailable at <https://www.business-standard.com/india-news/vijajlya-pursues-
annulment-of-uk-bankruptcy-order-over-unreal-qyalif5022200521_1.html> (last visited on 08 Octd@24)

35 Efiletax, Supreme Court's GST Ruling: Relief for Genuine Paselns Over Fake Invoicedan. 17, 202%vailable

at <https://www.efiletax.in/blog/supreme-courts-gsiirrg-relief-for-genuine-purchasers-over-fake-invast> (last
visited on 08 October 2024).

36 Rita De La FeriaJax Fraud and Selective Law Enforcemeiaiurnal of law and society, pp. 1-31 (2020).

37 A.S. Kolm and LarserDoes tax evasion affect unemployment and educatitiuéce? Working paper 2004: 4,
IFAU, available at <https://www.ifau.se/globalassets/pdf/se/2004/wp840f> (last visited on 09 October 2024).
38 OECD, Fighting Tax Crime — The Ten Global PrincipleS8econd Edition, OECD Publishing, Paris (2021)
available at <https://doi.org/10.1787/006a6512-en>

39 Agnar Sandmo, The theory of tax evasion: A retegtipe view, Discussion paper 31/04, Dec 2004,
https://core.ac.uk/download/pdf/30834949.pdf, ased$9 October 2024.
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Revenue maximization as a criterion for effectivamnieas driven the tax enforcement agencies
towards picking the low-hanging fruifsthat bring more revenue with lesser administrative
costs, thus showing improved efficiency. Increagidministrative discretion may be curtailed
in tax enforcement.

While the introduction of technological developnser# significant in detecting defaults and
enforcement strategies, a blind approach to thaiwalization of omissions and failure to
comply without ascertaining the intention becomasffective. A real-time compliance
monitoring mechanism with block chain-based tecbgpl and a specialized training
programme for tax authorities with internationabperation seems to be plausible solutions. A
stratified penalty system differentiating willfutafud and unintentional errors, with utmost
transparency in the legal proceedings, is a woekatddel to enhance compliance rates among
all classes of taxpayers.

A blended model incorporating both additional talvantages for timely compliance and
punitive sanctions for intentional default of aajer magnitude also seems to be much more
effective at this juncture. Rational use of infotroa technology needs to be relied upon to the
possible extent to ensure self-compliance, robisgiakure norms, and real-time information
to tax payers as to the fact that their econonaicsactions are being noticed. There is also a
need to incentivize honest tax payers and deal kidtld hands with those who fail to comply
with the help of information technology.

40Y. KuchumovaThe Optimal Deterrence of Tax Evasion: The TradiEs@fiwveen Information Reporting and Audits
145 Journal of Public Economics (2017).
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Reforming Justice: Community Service as
A Punitive Measure in New Criminal Laws

Dr. Bhavana Sharma

Abstract
This paper examines the role of community servica aunitive measure within the framework of New Criinina
Laws. As a growing alternative to traditional incaration, community service aims to balance accduitita with
rehabilitation, providing offenders an opportunitycontribute positively to society while addregsiheir criminal
behaviour. The study analyses the legal foundationplementation challenges, and effectivenesoofaunity
service programs in various jurisdictions. This pagxplores the implementation of community seraica form
of punishment under the New Criminal Laws. It examthesrationale behind using community service as an
alternative to incarceration, focusing on its pdiah benefits for rehabilitation, offender accoubitty, and
community restoration. The analysis considers vegioase studies and legal frameworks that have ssfdby
integrated community service into their penal systeAdditionally, the paper addresses challengash ss public
perception, enforcement issues, and the need fequate supervision and support for offenders. Byuating the
efficacy of community service as a restorativeigesiool, this study aims to contribute to the airg discourse on
innovative and humane approaches to criminal jesteform. Ultimately, this research advocates fo broader
adoption of community service as a restorativeigesiool, emphasizing its potential to transfornmipive practices
into opportunities for personal growth and commuhialing. This paper will explore the theoreticalenpinnings
and practical applications of community serviceawing on case studies and legal analyses to astseigspact on
recidivism, victim satisfaction, and overall comrtyrwell-being. By investigating the potential ofnumunity
service to reform punitive practices, we can betigderstand its role in shaping a more equitable agstorative
criminal justice system.
Keywords:community service, laws, implementation, criminadfige.

Introduction

We have to keep this thing in mind that the landscaf criminal justice is undergoing a
significant transformation, as legal systems noly an India but worldwide and seek
alternatives to traditional incarceration. Amongdé alternatives, the community service has
emerged as best one and a compelling option, alignith modern principles of restorative
justice and rehabilitation and thus fulfil the theof reformation. This shift reflects a growing
recognition that punitive measures alone often t@iladdress the root causes of criminal
behaviour and do little to facilitate reintegratioto society.

When we talk about the Community service, as a fofipunishment, it offers a dual benefit
as: it holds offenders accountable for their adievhile simultaneously allowing them to
contribute positively to their communities. This#liof approach not only mitigates the social
and economic costs associated with incarcerativalbo fosters a sense of responsibility and
community engagement among offenders.

1 Assistant Professor, School of Legal Studies, HimatRradesh University Regional Centre, DharamshalaPH
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In the context of New Criminal Laws, the incorparatof community service as a punitive
measure invites a critical examination of its effemess, challenges, and implications for
justice. We all are well aware that India's new Bliga Nyaya Sanhita (BNS) has replaced the
Indian Penal Code (IPC), introducing community ggnas a penalty for minor crimes such as
theft involving amounts und&5,000. This represents a shift towards rehabigajustice,
providing offenders with alternatives to fines mpirisonment. However, despite its positive
intent, the implementation faces challenges dumbbear monitoring guidelines. Experts stress
the importance of structured frameworks and spetisks to ensure uniform application and
effective contributions to the community, highligig the reform's potential to blend justice
with social welfaré

Understanding the Concept of Community Service

The Indian Penal Code (IPC) has historically piiesct five types of punishments: (1) Death;
(2) Imprisonment for life; (3) Imprisonment, whidh of two descriptions—rigorous and
straightforward; (4) Forfeiture of property; and EBne. However, the introduction of Section
4(f) of the Bhartiya Nyaya Sanhita (BNS) marks gn#icant change, adding a sixth form of
punishment: community service. It is essential xplare the implications of this addition,
especially in the context of the Indian legal sysge retributive principles. However,
Community service might seem like a new concepti$pbut it has been lurking in the shadows,
especially within the Juvenile Justice (JJ) Actefent example is the Pune Porsche accident,
where the judge sentenced the offender to commuseityice. Despite such precedents, the
broader community service application remains tedm?

Current Legal Landscape

Community service as a punishment has been widébptad in Western legal systems.
Countries like the United States, the United Kingdand several European nations have
successfully integrated community service intortlseintencing frameworks. These systems
have demonstrated that community service can beffactive alternative to incarceration,
especially for non-violent offenders. In the Unitethtes, community service is often used for
minor offences, allowing offenders to contributesitively to society while avoiding the
negative impacts of imprisonment. Programs aregly well-structured, with clear guidelines
and monitoring mechanisms to ensure complianceil&lyn community service orders are a
standard sentencing option in the United Kingdoiftero combined with other forms of
rehabilitation such as counselling or vocationalning. Case studies from these countries
highlight the benefits of community service, indhgl reduced recidivism rates, positive
behavioural changes among offenders, and costgsfan the criminal justice system. These

2 BNSS launches community service initiative for péitieft and nuisance offenses, {®eptember, 2024) https://
economictimes.indiatimes.com/news/india/bnss-laasgdommunity-ervice-initiative-for-petty-theft-amdisance
-ffenses/articleshow/111483497.cms?from=mdr

3 Anurag Mishra and Yash Kashyap, Community ServiEeProgressive Shift Introduced By Bharatiya Nyaya
Sanhita, (29" September2024 https://www.livelaw.in/lawschool/articles/commupniservice-bharatiya-nyaya-
sanhita-indian-penal-
code-juvenile-justice-act-national-crime-recordsdaw-260813#:~:text=Section%204(f)%200f%20the%20BNS%
20formally%20introduces%20community%?20service, prongd620the%20rehabilitation%200f%200ffenders
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examples provide valuable insights for India aseitks to implement community service as a
form of punishment under the BNS.

Benefits of Community Service

Section 4(f) of the BNS formally introduces comntyrgervice as a form of punishment in
India. This legislative change aims to provide B@raative to traditional forms of punishment,
addressing issues like prison overcrowding and ptmg the rehabilitation of offenders.
However, the success of this initiative dependthemrecise definition and implementation of
community service. The legislative intent behinid tthange is to align India's criminal justice
system with global best practices, emphasizing liétaion over retribution. Community
service is seen as a way to integrate offendetsibsa society, allowing them to make amends
for their actions through constructive contribusoihis approach also reflects a more humane
and progressive view of justice, recognizing thdepbtal for positive change in every
individuaP.

Challenges and Criticisms

Implementing community service as a form of punishimn India presents both challenges
and opportunities. One of the primary challengesnisuring that community service is used
appropriately and consistently across differenesaghis requires clear guidelines on the types
of offences eligible for community service, the uratand duration of the service, and the
mechanisms for monitoring and evaluating compliaagother challenge is preventing the
misuse of community service. Without strict guideb and oversight, there is a risk that
community service could be exploited or used asnéeht alternative to severe offences. To
address this, the BNS must include provisions fdngent monitoring and accountability,
ensuring that offenders complete their communityise as required and that the service is
meaningful and beneficial to the commuhity

Case Studies:Over time, both the Legislature and the Judiciaayehtried to incorporate
punishments promoting the reformation of convittsere have been failed attempts on the part
of lawmakers to add community service such asrttieh Penal Code (Amendment) Bill 1978.
The recommendations of the Malimath Committee &red1t56' Law Commission Report to
include community service did not come into effastwell.

In Babu Singh v. State of Uttar Pradéshe Apex Court emphasized on the importance of
reformative measures within the justice systenthénwvords of Hon’ble Mr. Justice VR Krishna
lyer, “Restorative devises to redeem the man, dwenigh community service, meditative drill,
study classes or other resources should be inrb\atd playing foul with public peace by
tampering with evidence, intimidating witnessscommitting offences while on judicially

4 1bid.

5 Supranotes.

6 Supranotes.

7 Kritika Malik, Navigating the New Criminal LawsgR 2 | Community Servicé29" September2024 https://bharatc
hugh.in/2024/06/05/navigating-the-new-criminal-lgvest-2-community-service/

8 AIR 1978 SC 1000.
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sanctioned “free enterprise” should be providedireja No seeker of justice shall play

confidence tricks on the Court or community. Coiedi$ may be hung around bail orders, not
to cripple but to protect. Such is the holistidgdiction and humanistic orientation invoked by
the judicial discretion correlated to the value®of Constitution®.

The High Courts have also drawn from this and hlagen imposing conditions like tree
plantation, teaching the underprivileged and maiing toilets etc. while quashing FIRs or
granting bail- which in itself is problematic asrimpa punitive condition at the time of B4l

The Pune Porsche accident case is a notable exariptanmunity service being used as a
punishment in India. In this case, a minor was iwe@ in a fatal accident, and the court
sentenced him to community service as part of hisighment. This decision sparked a
significant public and legal debate on the appaipriess and effectiveness of community
service as a form of punishment. However, the Jievgustice board cancelled the bail order
later and transferred the minor accused to an vasen home. The case also highlighted the
shortcomings of juvenile laws in India and theipiementatio®..

The case highlights several key issues, includhmy teed for clear guidelines on when
community service is appropriate, the importancenohitoring and evaluating the offender's
compliance, and the potential for community servioeimpact the offender's behaviour
positively. The public response to this decisionswaixed, with some supporting the
rehabilitative approach while a significant popidatquestioned its adequacy in addressing the
severity of the offence. This case underscoresndged for a well-defined framework for
community service in India, ensuring that it is dissppropriately and effectively. It also
highlights the potential benefits of community seevin promoting rehabilitation and reducing
recidivism, provided that it is implemented withigtguidelines and oversight

This stance experienced a notable change withnipdementation of the Bharatiya Nyaya
Sanhita 2023. This legal framework signifies a ega by integrating community service as a
punitive measure. It mandates community servica psnishment for minor offenses, such as
a public servant unlawfully engaging in trade, el to appear in response to a summons under
Section 84 BNSS, attempting suicide to coercemuidr the exercise of lawful authority, public
misconduct by an intoxicated individual, defamatiand theft of property valued at less than
Rs. 5000 for first-time offenders who return theligglent value or property.

Thoughts to Contemplate: 1) No clear definition of community service is givethe
explanation for Section 23 BNSS states the follgwin

9 Supranote?.
101bid.
11 Supranotes.
12 bid.
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Explanation-“Community Service” shall mean the warkich the Court may order a convict
to perform as a form of punishment that benefitss tbmmunity, for which he shall not be
entitled to any remuneration.

There is no definition of what exactly communityngee is. Is it planting trees? Or is it
teaching? Or can it be cleaning toilets and trashflissed opportunity was that community
service could have been defined and clearly ilhist®.

2) Community service has been prescribed as alpueist in only 6 offences. In order to fully
utilise the benefits, there could have been mofenoés where community service could be
prescribed. The level of overcrowding in our prisowarrant for alternative forms of
punishmenit',

3) The provision for imprisonment in default of cmmmnity service is vaguely term&dWhat
seems is that for any default of community sertieeimprisonment granted shall be of one
year. There may be a case where the offender isleiba perform the community service or
has performed a percentage of it but still willdamprisonment for one year. A pro rata
allotment may have been clearer and'fust

4) The intent seems to be to grant community sernvicases of petty offences. However, the
addition of non-appearance in response to prociamander Section 84 which is punishable

with 3 years’ imprisonment and is a cognizable and-bailable offence seems like an odd

addition. Is contempt of lawful authority of pub8ervants a petty offence? Would it have been
better to leave out this offencé?

5) if the offence is punishable with fine or comrtyservice, the impressment which the court
imposes in default of payment of the fine or inaddf of community service shall be simple,
and the term for which the Court direct the offemtdebe imprisonment, in default of payment
of fine or in default of community service shalltexceed,-

a) two months when the amount of the fine does no¢eadive thousand rupees;

b) four months when the amount of the fine does noted then thousand rupees; and

C) one year in any other case.

Recommendations for Reform

Numerous approaches are crucial to guaranteedtessful execution in the present context of
India. Initially, there is need for thorough guidels, as India currently does not have
standardized criteria for community service, resglin variations. These guidelines should

13 Supranotey.
4 1bid.
15 Supranoter.
16 |bid.
17 Ibid.
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explicitly specify what qualifies as community seey classify eligible offenses, and detail the
procedures for assigning, overseeing, and ful§léervice obligations.

Additionally, personalization of community serviassignments is crucial; instead of generic
tasks, assignments should be tailored to matcloffeader's rehabilitation needs and skills,
ensuring meaningful and beneficial contributionstb@ community. Collaboration with
community organizations is another critical strgtegartnerships with NGOs, community
organizations, and local authorities can help éffety design, implement, and supervise
community service programs. Providing offendershwibcational training, counseling, and
mentoring is essential for equipping them withrikeessary skills and support to complete their
service successfully. Utilizing technology can atnéine program management and enhance
participant engagement by tracking the effectiverdécommunity service projects. Rigorous
monitoring and compliance verification are vital édasure accountability and maintain the
seriousness of community service as a form of pummést. Public awareness campaigns are
needed to increase acceptance and trust in comyraamitice, highlighting its benefits through
success stories and case studies. Finally, endagragmmunity involvement and engagement
can foster a positive attitude towards the rehalitin and reintegration of offenders. By
implementing these strategies, India can effegtivetorporate community service into its
judicial system, promoting a more humane and pssive approach to justite

Future Directions

Despite these challenges, there are significanbrypities for community service to impact

the Indian criminal justice system positively. Commity service can promote rehabilitation by

allowing offenders to contribute positively to setgi, develop new skills, and build a sense of
responsibility and accountability. It can also reelwecidivism by addressing the underlying
causes of criminal behaviour and promoting soeiategratio®®. Here are few of the strategies

to ensure effective implementation in the currexidn scenario:

1. Holistic Planning: There is need to develop comprehensive stratéggsonsider all
aspects of implementation, including resourceslimas, and stakeholder engagement.

2. Stakeholder Engagement There is need to involve all relevant partieluding
government bodies, local communities, and privatéass, to ensure broad support and
collaboration actively.

3. Capacity Building: There is need to enhance skills and knowledgengnpersonnel
involved in the implementation process througheged training and workshops.

4. Monitoring and Evaluation: There is need for the establishment of robugesys for
tracking progress and assessing outcomes to makesswy adjustments and
improvements.

5. Resource Allocation It is very important to ensure optimal distrilmutiof financial,
human, and technological resources to support ingateation efforts effectively.

6. Policy Alignment: There is need to align initiatives with existiggvernment policies
and frameworks to facilitate smoother integratiod aompliance.

18 Supranotes.
191bid.
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7. Public Awareness Campaigns There is going to be needed to conduct outreach
programs to educate and inform the public aboutothjectives and benefits of the
initiatives.

8. Feedback MechanismsThe need will arise to create channels for réngifeedback
from stakeholders to continuously improve the impatation process.

9. Inter-agency Coordination: The requirement of the time is to foster collattion
among various government departments and agerwiagoid duplication of efforts
and ensure cohesive action.

These directions aim to strengthen the role of camity service in the justice system, making
it a more effective and rehabilitative alternatiodgraditional punitive measures.

Conclusion

In conclusion, community service emerges as a ctimgelternative to traditional punitive
measures, aligning with the evolving objectivedhef New Criminal Laws. By emphasizing
rehabilitation, accountability, and community engagnt, community service bridges the gap
between punishment and restoration. The analysimodstrates that, when properly
implemented with clear legal frameworks and adesjgaipport systems, community service
not only reduces recidivism but also fosters peakgrowth and societal well-being.

However, its success hinges on addressing implextiemtchallenges, ensuring public trust,
and providing consistent supervision. As criminatice systems worldwide seek more humane
and effective approaches, integrating communityiseras a central component of penal policy
offers a promising path toward a more balancedrasirative model of justice.
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The Bharatiya Nyaya Sanhita, 2023: A Comparative
Analysis of Changes in Women and Child Rights Protgion

Dr. Poojd
Dr. Jasdeep Sinfjh

Abstract
This present research paper presents a comprelessivy regarding the protection of children’s amdmen’s
rights in India with special reference of Bhartifyaya Sanhita, 2023The latest provisions under this Act have
been compared with the provisions of Indian Penale€dedjarding domestic violence, sexual offenceéfitking,
harassment at the workplace, child labour, childusgxabuse and Juvenile Justice. The research papamines
the probable implications of these various amendmeahe analysis, and the troubles encounter reigardheir
implementation, and additionally evaluates howfishing the Bhartiya Nyaya Sanhita, has been towrdoal of
tackling modern issues associated to women'’s aild ghhts. The analysis shows that while the Bhartiyyaya
Sanhita, brings forward quite a number of progressiveasures within the criminal justice systensuiscess will
depend on its effectual implementation and addngstie troubles within the criminal justice system.

Keywords:Bharatiya Nyaya Sanhita, Indian Penal Code, ChildH®s, Criminal Law Reform, Sexual Offences,
Women'’s Rights, Child Protection, Legal Analysis.

Introduction

Bharatiya Nyaya Sanhita, 2023, is a milestone changhe criminal justice system of India
and actually marks the end of an era ruled by riajéme’s laws. For more than 160 years,
the Indian Penal Code dated 1860 remained themgpreminal code in India. In its wonderful
run, the Indian Penal Code undergo several amendrdaring all these decades, but the main
composition and most of its provisions were stilsed on 19 century British Colonial
jurisprudence.

The necessity for severe reform of India’s crimilaas is not anything new. It has long been
felt by experts and legal scholars that the acbkeskiws were unacceptable in dealing with the
workings of a modern crime situation, changing abconditions, and rising technologies. It
also felt that the criminal justice system in Indnust convene the requirements of a self-
governing India imbibed with values, culture andiabrealities of Indians and not its regal
legacy. Secondly, it was realized that India’s @nihjustice system must meet the necessities

1 Assistant Professor, Law Department, Punjabi UniveyskRegional Centre, Bathinda.

2 Assistant Professor — Ill Amity Law School, Amity Unigity, Noida.

3 The Bhartiya Nyaya Sanhita (BNS) 2023 which mead&amJustice Code is the new criminal code in India
replacing the Indian Penal Code(IPC) and came iiféatanto July 1,2024.
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of an independent India imbued with values, cultaral social realities of Indians, rather than
its regal legacy.

The Bharatiya Nyaya Sanhita, 2023, together wigrBharatiya Nagarik Suraksha Santhitad
Bharatiya Sakshya Adhiniyafrare part of an omnibus reform of the criminaligessystem in
India. The bills were introduced to the Lok Sabhdd" August 2023 for amending the Indian
Penal Code, 1860, the Code of Criminal Proced@&31and the Indian Evidence Act, 1872.

The Bharatiya Nyaya Sanhita adopts a modernisggrdzing move toward to the structure of
criminal law, responding to modern challenges alifig the pulse of constitutional values.
These include making provisions for new offencesdifying and bringing in competence
measures within the processes of criminal justice.

Growth and Introduction of the Bharatiya Nyaya Sanhta

The Bharatiya Nyaya Sanhita, 2023, is a part ofsiteof three bills introduced in the Lok
Sabha, the lower house of the Parliament of Inoiial1" August 2023, all of which taken
collectively shall modernize the criminal justigesstem of India:

1. The Bharatiya Nyaya Sanhita, 2023 (to replace titkan Penal Code, 1860)

2. The Bharatiya Nagarik Suraksha Sanhita, 2023 (tplaee the Code of Criminal
Procedure, 1973)

3. The Bharatiya Sakshya Adhiniyam, 2023 (to replaednidian Evidence Act, 18)(2

Key Objectives of the Bharatiya Nyaya Sanhita
The Bharatiya Nyaya Sanhita, 2023, has a few fostimlgjective$
1. Envisioning criminal laws to suit current crimesda@specially those pertaining to
technology.
2. It should be a criminal code sparkling Indian valuethics, and constitutional
principles.
3. Use of the language of law easily available andpretmensible to the common citizen.
4. Provisions that deal with the protection of victirok crimes, in particular, those
involving sexual offences and offences againstcéii.
5. The penalties for various offences have been radewostly with the exasperation of
punishment.
6. Inclusion of new kinds of offences, principally Witerrorism, organised crimes, and
cyber crimes.

4 The the Bharatiya Nagarik Suraksha Sanhita , 2€23ew code of criminal procedure that replacedbde of
Criminal Procedure (CrPC) of 1973 aiming to modertizia’s criminal justice system and enhance theafise
technology in legal processes.

5 The Bharatiya Sakshya Adhiniyam, replaces the mEdence Act, 1872 and reflects significant clemnig the
laws relating to evidence, particularly in relatimrelectronic records.

6 Available at : https;//testbook.com.
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Formation and Scope of the Bharatiya Nyaya Sanhita
The Bharatiya Nyaya Sanhita is extremely broadsiekposure, for it is the codified criminal
law relating to various offences. There are a nurobehapters that consider precise categories
for crimes. Some of these are below

« Offences against the state and public tranquillity

« Offences relating to marriage and family

« Offences against the human body (including homiadsault, and sexual offences)

« Offences against children and vulnerable persons

« Cyber crimes and offences related to digital tetdgno

- Offences against property

« Environmental crimes

« Economic offences and corruption

Important Changes and Innovations
Some of the conspicuous changes and noveltiesanaBila Nyaya Sanhita, 2023, have been:
1. Some new offences such as organized crime, fingrditerrorism, and mob lynching.
2. Extensions of the definitions of previously exigtiorimes, chiefly relating to sexual
offences, have been carried out by bringing in nideeneworthy activities within their
sphere.
3. More rigorous punishment for offences against woimeaah children; the provision of
capital punishment in some cases has also beeidptbv
4. Insertion of technology-related offences, includaytyer frauds, cyber stalking, online
fraud, and data theft.
5. Introduction of the community service as one ofapé&ons of punishment for certain
petty crimes
6. Provisions of reimbursement and rehabilitation fotims: incorporated into the
substantive part of the code of criminal procedure
7. Change in sedition provisions: Provocation in offe against the sovereignty and
integrity of India
8. Reclassified offences: In effect, bail and triah't®e applied uniformly.
9. Offences relating to marriage and family

The Bharatiya Nyaya Sanhitain the context of protecting vulnerable sections ofociety

The Bharatiya Nyaya Sanhita, 2023 is almost a rateoof the Indian criminal justice system,
replacing the colonial Indian Penal Code of 1880sTesearch paper also dwells upon changes
brought about by The Bharatiya Nyaya Sanhita, coriieg caring women and child rights, vis-
a-vis the provisions of Indian Penal Code in tlegfard. The body of analysis is to project the
improvements, if any, and the net impact of sua@nges on the relevant legal framework for
the protection of susceptible sections of society.

” The Bhartiya Nyaya Sanhita, 2023 published by Usiads Lexis Nexis.
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Major Changes in Women's Rights Protection

Sexual Offences

TheBharatiya Nyaya Sanhifahas brought about many changes in sexual offema¢ried to

give more defense to women:

a) Extended Definition of Rape: The Bharatiya Nyayal$&, widens the explanation of rape
to include more forms of non-consensual sexual #atsinutiae cases of marital rape, such
as when the wife is less than 18 years old and whesoouple is separated.

b) Aggravated Sexual Assault: There will be a new rafée of “aggravated sexual assault”
included into the new law in instances relateddispns acting in positions of power, when
the victim is a child, or when the offence is chiddrutal.

c) Increased Penalties: The Bharatiya Nyaya Sanmtgeneral, enhances the penalty for
sexual offences, including the provision for capganishment in the most tremendous
cases of rape.

d) Identification of Technology-facilitated Sexual @es: Other crimes implicitly addressed
will be things like reprisal pornography, cyberllsiag, and harassment on the internet
issues that are real in this current digital age.

Domestic Violence

While the legislative structure on domestic viokens chiefly retained in the Protection of

Women from Domestic Violence Act, 200®8Bharatiya Nyaya Sanhita, strengthens criminal

provisions pertaining to this issue:

a) Definition: The Bharatiya Nyaya Sanhita, extends definition of the domestic violence
to incorporate within its ambit poignant and ecoioabuse, thus in compliance to the
meaning given by the civil law.

b) Severe Penalties: The severity of penalties agairsterate offender in a case of domestic
violence increases with the new law.

c) Protection Orders: Provisions of protection ordersases of domestic violence are brought
out, with more rapidly relief to victims in the Bfaéiya Nyaya Sanhita,

Workplace Harassment

Construction on the Sexual Harassment of Womenakjglace (Prevention, Prohibition and

Redressal) Act, 2013, The Bharatiya Nyaya Saniniti@pduces criminal provisions specifically

addressing workplace harassment:

a) Criminal Liability: The new law makes it a criminaffence for employers to fail to execute
the provisions of the 2013 Act, including settinglaternal Complaints Committees.

b) Protection Against Retaliation: The Bharatiya Nyaganhita, introduces specific
provisions to protect women who file complaintsnfraetaliation or unfavorable job
actions.

8 Crimes Against Women in India by Mamta Mehrortra.
°® The Protection of Women from Domestic Violence 2005 is an Act of Parliament of India enactedrimtect
women from domestic violence. The law came intadasn 26 October 2006.



Journal of Legal Studies, International Refereed ReReviewed Journal
ISSN 2321-1059, Vol. 12, Issue I, July 2024
www.journaloflegalstudies.co.in Page?29

Trafficking

The Bharatiya Nyaya Sanhita, leads to huge progreBaman trafficking legislation, which

primarily focuses on the issue of women and childre

a) Complete definition: The new Act gives a rather enmomprehensive definition of
trafficking, which bound to cover labour traffickirand organ is trafficking.

b) Severe Penalties: The Bharatiya Nyaya Sanhitajgesvfor more severe penalties on the
said traffickers, especially in cases where theselve under18-year-old girls/women or
offences with more than one victim.

c) Protection of the Victims of Human Trafficking: Thevised law has within its measures
the arrest, protection, and treatment of suchmigtincluding guard as witnesses.

Important Changes in Child Rights Protection

Child Sexual Abuse

The Bharatiya Nyaya Sanhita, builds upon the Ptate®f Children from Sexual Offences

(POCSOY° Act, 2012, intensification of the provisions teldto child sexual abuse:

a) Extended Definitions: The new act has extended#imition of sexual offences against
children to cover more forms of abuse.

b) Severe Penalties: The BNS has severe penaltieshilat sexual abuse to include life
imprisonment and death in aggravated cases.

c) Compulsory Reporting: While retaining the provisaelating to compulsory reporting of
cases of supposed child abuse, the new legislal&m provides for penalties for non-
reporting.

Child Labour

While the basic legislation on child labour remaithe Child Labour (Prohibition and

Regulation) Amendment Act, 2016, The Bharatiya Ny&anhita, makes certain criminal

provisions to make possible rigorous enforcemettt@provisions on child labour. Under these

provisions:

a) Criminal Liability for the Employers: The new letfiion provides for criminal prosecution
of employers who appoint children in hazardous pations.

b) Penalties to Middlemen: The Bharatiya Nyaya Sanpitavides for the punishment of all
mediators or agents.

Even as the Child Labour (Prohibition and Regutgti@mendment Act, 2018,remains the

primary legislation on child labour, The Bharatijdyaya Sanhita, introduces criminal

provisions to reinforce enforcement:

a) Criminal Liability for Employers: The new law inwaces criminal liability for employers
who appoint children in hazardous occupations.

10 POCSO stands for the Protection of Children fraxual Offences Act, 2012 a landmark Indian law arat
protecting children from sexual abuse and exploiteihcluding sexual assault, sexual harassment and
pornography.

11 The Child Labour (Prohibition and Regulatio0 Amendingct, 2016 prohibits the employement of children
under 14 years old in any occupation.
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b) Penalties for Middlemen: The Bharatiya Nyaya Sanhitcludes provisions to penalize
middlemen and agents involved in child labour tckfhg.

Juvenile Justice

The Bharatiya Nyaya Sanhita, brings in amendmeéras dffect juvenile justice legislation,

though, the principal Act for the said is the Juleedustice (Care and Protection of Children)

Act, 2015:

a) Age of the Criminal Responsibility: The replicatsta provides for retaining the age of
criminal responsibility at 18 years subject to gtmmns relating to dreadful offences under
the 2105 Act.

b) Special Provisions for Child Witnesses: The BhgeatNyaya Sanhita, provides child
sensitive procedures for recording the statemehieaidence of the child witness.

The Analysis of the Bharatiya Nyaya Sanhitaith the Indian Penal Code

In relation to the Indian Penal Code, the Bharablyaya Sanhita, 2023, reflects a number of

significant changes concerning its approach towtregprotection of the rights of women and

children:

a) The issues covered by the Bharatiya Nyaya Sardrgstotally modern in nature and were
not dealt with under the Indian Penal Code, fongxa, cybercrime and sexually offensive
acts done with the use of technology.

b) On the whole, The Bharatiya Nyaya Sanhita, providemore severe punishment for most
offences against women and children as compartgktimdian Penal Code.

c) The new Act has engorged the definitions of crinmeainly sexually related offences, to
extend to a larger area of offences amounting strdetive acts.

d) The Bharatiya Nyaya Sanhita, incorporates a lotensactions intended at protecting the
victim and their rehabilitation. Thus, it is found disappear from a purely punitive
approach under the Indian Penal Code.

e) While the Bharatiya Nyaya Sanhita, still maintaiine protection accorded to women and
children, the phrasing used in the enactment reeranore gender-neutral when compared
with that of Indian Penal Code.

f) Many of these particular laws, such as the POCStAthe Domestic Violence Act, are
amalgamated into the main criminal code in a holstay within the Bharatiya Nyaya
Sanhita, thus making it probable to increase istiign and enforcement.

5. Detailed Comparison
This comparison highlights the significant advaneata made by the BNS 2023 in addressing
the various aspect.
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Aspect

Indian Penal Code (IPC)

Bhartiya Nyaya Sanhita (BNS)
2023

Rape and Sexual Assault

Section 375: Defines rape and Sect
376 prescribes  punishment. Addition
provisions  for  aggravated rap
under Sections 376A to 376D.

oSection 69 to 74: Enhance
adefinitions and punishments fq

and rape. Emphasis on sw
justice and victim
compensation. Provisions fq
special courts and fast-track trig
for rape cases

Domestic Violence

Section 498A: Addresses cruelty ¥
husband or relatives. Punishme
includes imprisonment and fines, b
procedural challenges often delay justi

mSection 86: Specific provision

uincluding physical, emotiona
ceand economic abuse. Focus
protection orders and suppd
services for victims.

trafficking of persons for exploitation
prescribing stringent punishments.

, provisions for prevention, rescu
and rehabilitation of trafficking
victims. Severe punishments f
traffickers, with a focus or
organised crime networks.

Acid Attacks

Sections 326A and 326B: Deal with ag
attacks, prescribing stringent punishmg
and compensation for victims.

iSection 85: Enhanced leg
zrframework for the prevention an
punishment of acid
attacks. Focus on victin

Child Sexual Abuse

Section 377 (unnatural offences) and

hSection 78 to 80: Stronger la

naddressing domestic violencg,

rehabilitation and compensation.

d
r

evarious forms of sexual assault

ft

=

Is

Sexual Harassment Section 354A: Addresses sexyaSection 71: Comprehensive
harassment, prescribing punishment ffcdefinition and stringen
unwelcome physical contact, advancepunishment for sexud|
and demands for sexual favours. harassment in the workplace and

public places. Emphasis an
creating safe environments for
women.

Human Trafficking Sections 370 and 370A: Deal with theSection 110 to 116: Detailed

D

=

2

(7]

T D

Child Labour

POCSO Act complement each other|ilagainst child sexual abus
addressing child sexual abuse, but IPincluding child pornography an
alone has limitations online  exploitation. Provision
for child-friendly  judicial
procedures.
Sections 370 and 374: AddrepSection 105: Stringent provision
trafficking and forced labour, but theagainst child labour, focusing g
Child Labour (Prohibition and prevention, rescue, an
Regulation) Act provides specificrehabilitation. Emphasis o]
guidelines education and welfare of rescu

children.

O S »n

=]
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Dowry-Related Crimes

Sections 304B (dowry death
and 498A (cruelty by husband/relative
address dowry-related offences.

)Section 118: Comprehensiy
smeasures to prevent dow
harassment and deaths. Focus|
strict enforcement and support fi
victims

Female Genital Mutilatior]

(FGM)

No specific provisions under IPC; FG
may be prosecuted under general crimi
laws like assault

MSection 89: Explicit
hcriminalization and  stringen
punishment for FGM. Emphas
on awareness and preventi
programs

Sexual Offences

Children

Agains

t Sections 375 (rape) and 376 (punishm
for rape) include provisions for chil
victims, supplemented by POCSO Act f
more specific protection.

piSection 78 to 80: Detaile
d provisions specifically targetin
osexual offences against childre
including grooming and
exploitation. Child-friendly lega
processes and victim suppd
services.

Cyber Crimes Against Wome
and Children

h Sections
354D (stalking), 499 (defamation), an
IT Act Section 66E (privacy violation
address cyber crimes, but enforcem
can be challenging

Section 106: Strong legad
dramework to address onlin
harassment, cyber stalking, a
edistribution of intimate image
without consent. Provisions fd
swift action and protection o
victims’ privacy.

Marital Rape

Marital rape is not criminalized undg
IPC except under specific circumstang
(e.g., separated spouses).

erSection 72: Explicit recogniti

[y

D

L

5

Dr. Jasdeepingh

e

on
r

[

DN

o
eand criminalization of marit;a]‘
rape.Emphasis on consent within

marriage and protection qf
victims.
Protection of Child Rights IPC provisions related to child abuse are
supplemented by specific laws like theSection 78 to 85: Comprehensiye
Juvenile Justice (Care and Protection| afpproach to protect the rights pf
Children) Act. children, including  health
education, and protection from
abuse. Provisions  for  child
welfare committees and special
courts
Prostitution and Exploitation Sections 370 (trafficking) Section 110 to 116: Stronger
and 371 (habitual dealing in slavesmeasures to combat exploitation
address exploitation, but implementatipiin prostitution. Focus o]
can be inconsistent. rehabilitation and support far

victims of sexual exploitation.
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Sexual Crimes against MentallySection 376(2) includes provisions fpiSection 75: Specific protectior]
Disabled Women aggravated punishment, but additiopeand enhanced punishments for
support mechanisms are limited sexual crimes against mentally
disabled women.Emphasis on
victim  support and legal
assistance.

7]

Child Marriage Section 375 (rape) includes provision:Section 108: Stringent measurgs
related to age, supplemented by thto prevent child marriage and
Prohibition of Child Marriage Act. protect affected children. Focus
on enforcement of legal age for
marriage and rehabilitation.

Rehabilitation  and  Victim IPC does not specifically addressSection 117: Comprehensiy
Support rehabilitation; provisions are included |nvictim support systems, including
various supportive laws and schemes. | legal aid, psychological support,
and rehabilitation programs

@

Implementation and EnforcemepllPC implementation faces challengeEmphasis on strict enforcement,
such as delays, backlog in courts, anfast-track trials, and special
inconsistent enforcement across stateg courts for speedy justice.Regular
monitoring and evaluation of law
enforcement effectiveness.

Challenges in Implementation

a) The proper and effective working of the Bharatiygaia Sanhita, 2023, has the
following challenges with respect to the protectidnvomen and child rights:

b) The new act is going to need a lot of training eapacity building for stakeholders like
law enforcement agencies and the judiciary to ieffity understand and pertain the
provisions of the new act.

c) Child friendly courts, victim protection mechanisrasd rehabilitation services under
the act are going to necessitate huge infrastrectevelopment.

d) Extensive public awareness campaigns are requoemhform people about new
provisions and their rights through the BNS.

e) Smooth execution will require harmonization amonigrge number of government
agencies, including the police, courts, child wafacommittees, and women’s
commissions.

f) Unless there are effectual mechanisms for mongormplementation as well as
evaluation of impact, it is unlikely that the neawis will be effective.

Conclusion

The Bharatiya Nyaya Sanhita, 2023, is a far-reagtgvelopment in the statutory framework
of law relating to the protection of women and dieh’s rights in India. It covers many of the
lacunas in Indian Penal Code and brings in modanking on criminal justice. Among the
notable improvements are the enlarged definitionefi@nces, enhanced punishments, and
emphasis on victim protection. Eventually, sucdessin the proper accomplishment of these
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legal reforms, which means changes not only irigetbut also in law enforcement agencies,
approaches in the judiciary, and societal attituatdarge. Further, the need for these stricter
laws has to be harmoniously manipulated with safedgiagainst their possible misuse and
principles of a fair trial and presumption of ineoce.
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Metamorphosis in the Administration of Criminal Justice:
From Accused-Centric to Victim-Centric

Dr. Gopal Krishna Sharma

Abstract

Under the Criminal Justice System, there is a weHidshed principle that the accused will be presdrimnocent
until guilt is proven beyond all reasonable doubhe Indian Constitution and the Code of Criminal Rmare
protect the interests of the accused during ari@sgstigation, and trial. In the criminal justieystem, a ‘fair trial’
means a fair trial to the accused person. He orsthmuld be given every opportunity to effectivetiedd his or her
case before the criminal courts. The victim remainsof the scene throughout the criminal trial €Tprarliament
recently enacted three new criminal laws to repldeedld colonial criminal legislation. In this arti, the author
will explain how, in the present era, the criminastice system is shifting from an accused-cenpjwr@ach to a
victim-centric one. In the 21st century, a key fiomcof the Criminal justice system is to safegutduel rights and
interests of crime victims. Criminal law is an intite field that must reconcile established princphdth changing
societal dynamics. This includes various stakehsldgich as the state, perpetrators, victims, awill €ociety- who
all hold distinct perspectives on criminal law. Therrent landscape, defined by post-truth narrativend a
reputation-driven society, adds complexity to thtaasion. As a result, casuistry often overshadoystesmatic
approaches, creating a gap between the foundatipniatiples of criminal law and its intended societatcomes.
Modern criminal law functions across several dimensij tackling individual, societal, and institutaidevels while
striving to balance the interests of these groups.

Keywords:Criminal Justice system, BNSS, BNS, Accused, Victim

“The criminal law in India is not victim oriented drthe suffering of the victim, often immeasurablentirely
overlooked in misplaced sympathy for the crimifi@ough our modern criminal law is designed to phras well
as reform the criminals, yet it overlooks the bgehrct of crime i.e. the victimg”

...Justice Krishna lyer

Introduction

The criminal justice system in India consists oéthmain components: the police, the judiciary,
and the correctional system. The police are resblenfor investigating and apprehending
criminals and enforcing the law. The judiciary Bsponsible for ensuring that trials are
conducted fairly and that justice is served. Theremional system is responsible for
rehabilitating offenders and preventing them frasmamitting crimes in the future. The police
serve as the primary contact for individuals impdaby crime and are tasked with gathering
evidence and arresting offenders. They examineecdoenes, gather crucial evidence, and
guestion suspects. Additionally, they play a vitdé¢ in upholding law and order throughout the
nation. The judiciary ensures trials are fair amgtice prevails. Judges oversee criminal trials,
guaranteeing the accused receive their rightfulgetmns. Meanwhile, the correctional system
focuses on rehabilitating offenders to preventriirimes.

1 Assistant Professor, Faculty of Law, Banaras Hindu Ueirsity, Varanasi, Email id — gksharma@bhu.ac.in
2V. R. Krishna lyerAccess to Justice- A case of Basic cha(i§81) p. 14.
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The main objective of the criminal justice systesntd deliver justicé.Additionally, it
safeguards the rights of the accused while ensthatg/ictims receive justice. This system acts
as a deterrent against crime by holding offendecsantable for their actions. Furthermore, it
instils public security by ensuring that crimindse justice. Another aim of the criminal justice
system is to punish offenders while compensatiogmas. It also guarantees fair treatment and
appropriate rights for those accused of crimedimalely, the criminal justice system seeks to
protect societal interests and ensure public séfety criminal actg.

Under India’s criminal justice system, accused @essare given sufficient protection during
arrest, investigation, and trial to defend theBesaeffectively. The principles of natural justice
are implicitly embodied in existing procedural ml®©n the criminal side, it covers concepts
such as fair play, representation, the adversasiatem, protection from double jeopardy,
unlawful detention, and so on. On the other hamin€is a transgression not only against an
individual but also against society. The stateegponsible for prosecuting the accused, acting
on behalf of the community’s collective interest parsuing justice. Yet, during the legal
process, victims frequently become passive obsgnmrershadowed by the confrontation
between the prosecution and the accused. The Ii@fianinal Justice System, in its current
form, does not appear to be victim-oriented andnse® be more favourable towards the
accused, who has been granted various safeguasdsasuthe presumption of innocence and
the burden of proof resting on the prosecution, regrathers.

The victim of any form of crime is considered thestineglected person in the Criminal Justice
System worldwide, and India is no exception. Wikzussing the plight of victims of crimes,
Justice V.R. Krishna lyer observed that the fatitiur justice system is that the victims are not
given enough importan@eThe Criminal Justice System focuses on the acclstsshding to
establish guilt or innocence. It addresses the igdbs trial, conviction, retribution,
reformation, and rehabilitation. However, the vitof crime is often treated as a mere witness
in the prosecution of the offense. Victims endunggical, emotional, and mental trauma, and
their economic losses are typically disregardettheg do not play a central role in the criminal
justice system. Victims of crime can be broadlysslfied into three categories. The primary
victim is the individual who suffers physical oro@omic harm due to loss of life, limb, dignity,
honor, or property. The secondary victims are ddeets of the victim who has either been
killed or incapacitated from engaging in any ecoiwactivity. Society is the third victim, as it
experiences a violation of its laws. Since theeStatist uphold law and order within society, it

3 P. K. Mishra and Vivek KumarCriminal Justice Delivery System and Rights of KictNeed For Introspectign
https://ir.nbu.ac.in/server/api/core/bitstreams8263 f-8fd0-41f4-9b43 85d553bd71b7/ content#:~:text=
The%20purpose%200f%20the%20criminal justice%20tate®®20affected%20persons.

4 Bhupinder Singh, Criminal Justice System and Govarain IndiaJournal of International Criminal Law
(2022) Vol. 3, Issue 1 at p. 11

5 Ashok Kumar, Need for victim-oriented criminal jize systemThe Times of Indiaviay 7, 2021.

6 Rattan Singh v. State of Punjdl980 AIR 84.
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undertakes the prosecution of criminals on beHalfdividuals who have suffered, as well as
to deter potential offenders from committing crimes

The Justice Malimath committee formed in 2000 fhHt the existing system “weighed in
favour of the accused and did not adequately fatugustice to the victims of crime.” The
committee made a series of recommendations to erjaatice to the victims, like victim
compensation and providing an advocate of victith@ice to plead on his/her behalf. In 1996,
the 154th Law Commission Report suggested a paresiiift in India’s criminal justice system
towards a victim-centric notion of justice. The @anf Criminal Procedure (Amendment) Act,
2009 patrtially accepted this suggestion and graswetk rights to the victims of crime as well.
There has been a sustained demand for introdudiifigron victim compensation schemes to
provide recoupment by the criminal to the victintioé crimée®

One of the crucial aspects of victim-centric pa@giis to ensure that the justice system is
responsive to victims’ needs. It means providirgiris with access to justice, protection, and
support throughout the criminal trial and aidingrthin getting justice. Initially, the focus was
more upon the individual offender and individuattim. the interaction between a victim and
an accused, the challenges faced by the victim,Téte focus, however, subsequently shifted
from understanding and realising the causes ofwization and victimhood to having a more
concrete meaning of victimology, which stressedll@gcognition, access to justice, access to
victim services, assistance, and compensationaWageness regarding victim justice in India
was realised only in 2009 with the insertion ofteet2(wa) in CrPC, 1973, vide the amendment
act of 2009. Through this Act, the victims wererdeal three substantive rights: to hire a private
counsel (with limited participatory rights);® the right to be compensated under section 357A,
CrPC; and the right to file an appeal against the judgement of acquittal, conviction for lesser
offence and inadequacy of compensation.

The new criminal laws aim to enhance the efficiefaiyness, and accountability of the criminal
justice system. It recognises the victim as a s$takier in the criminal proceedings, providing
participatory rights and expanded rights to infaiiora for the victim. The law has been
reformed to place victims at the centre of the grahjustice system, offering unprecedented
rights and opportunities. The new definition ofctin” has been given as a ‘person’ (making
it more gender neutral) who has suffered any logsy caused by act/omission of the accused
person and includes the guardian or legal heiucii sictim. This is a much broader definition
that encompasses even the guardian or legal héweofictim® Under the new law, a victim
can get compensation even when the accused hag@otformally charged with the offence.
Thus, in an offence where the victim is known Ihat &ccused is not known, compensation can
still be provided to the victim. Victim centric afgach in the new criminal laws has been seen

7M. A. Saleem, The victim of crime is treated asere witness in the prosecution of the offence

The Hindy https://www.thehindu.com/opinion/columns/victinerime-are-the-neglected-pillars-of-the-criminal-
justice-system/article68571631.ece

8 Supra No. 4

9 Limited through section 301 and 302 of the coderimhinal procedure, 1973.

10 Section 2(1)(y) of Bharatiya Nagrik Suraksha Samt#023
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from three dimensions — ‘Right to ParticipatiomActess to Justice’, ‘right to information’,
‘Transparency’, and ‘right to compensation’.

Right to Participation

Participatory rights, or rights that give victimsvaice in the criminal process through the
opportunity to be heard before a court, were inomfed into the criminal legal system
primarily in the new BNSS. In an adversarial crialijustice system like India’s, the accused
and the prosecution play principal roles in thenanal procedure, with the judge acting as an
umpire. The victim must only be a prosecution wsgduring the evidence stage. However, as
mentioned above, certain amendments to the Co@eiminal Procedure and the introduction
of provisions in the BNSS have given the victimacimlarger role. Under the amended Section
321 of the CrPC, “the victim can now appeal an @tzjulecision, a conviction for a lesser
offense, or insufficient compensation.

This right to participate is further strengthengdhe amendment of Section 24 (8) of the CrPC,
which allows courts to enable victims to hire calnso assist with the prosecution.
Additionally, the new Act gave victims of sexualkaslts the right to have their statements
recorded by a female police official in front okthparents/guardian, kin, or social worker at
home or a location of their choosing.

The Act included a proviso to this section statimgf, to the extent possible, a woman judge or
magistrate must preside over the in camera trialsteh offences, even though the CrPC
previously allowed for on&.Regarding imparting justice through compensat®rg95 BNSS
gave the court the authority to mandate that tloesed pay the victim’'s expenses after being
found guilty. Section 396 BNSS required State Gowents to establish victim recompense
schemes. The DLSA or State LSA has the authoritietermine the amount of compensation
and to mandate free medical care, first-aid faeditor any other temporary remedy.

It is important to note that Section 360 of the EBN2023, states that no court shall accept
withdrawal from prosecution without first providitige victim an opportunity to be heard. This
represents a significant advancement in victimgegurisprudence. Furthermore, using audio-
visual technology for investigations is a notaladition to the new criminal code, emphasising
a victim-centric approach.

Section 176 of the BNSS outlines the procedure ifmestigating cognisable offenses.
According to this provision, the victim's statemecd&n be recorded using audio-video
technological devices like mobile phones. Additibnawitness statements can be recorded
under Section 265(3) of the BNSS. This approachlittes victim participation in
investigations, making the process more accesaitildess intimidating?

11 Ashtha Tiwari, Victim Centric Approach in the Nevaws, The Indian Police JournaMolume 71, Number 1 &
2, January- June, 2024, at 113
12 pid.
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Access to Justice

The institutionalisation of Zero-FIRs and the iduection of e-FIRs enhance accessibility,
allowing victims to report crimes from anywhereagapective of the crime's locatibhFor
instance, Zero FIR is a provision under the Bhgaaagarik Suraksha Sanhita (BNSS) 2023
that enables a person to register a First Infoonaikeport at any police station where
information about a cognisable offense is providedardless of the area where the offense
occurred. It allows individuals to file an FIR amdi without visiting a police station in person.
The e-FIR system is designed for efficiency aditieates the need for individuals to travel to
a police station and wait in long queues to filoeplaint. This concept is not new to Indian
jurisprudence; it has already been recognized in numerous judgments.'* However, the new
BNSS provides statutory recognition to registehsaic FIR under S. 173 of the Sanhita. This
is a blessing for victims who previously had to from pillar to post to register their cases due
to jurisdictional issues.

It should be noted that BNSS does not mentionahm t'Zero FIR. " Section 173 (1) (ii) of
BNSS also allows for the electronic registrationtiRs. The incorporation of technology in
crime registration enables victims to contact thkcp without having to visit the police station
in person. This encourages the reporting of indslémat might otherwise remain unreported
due to the stigma associated with certain crimésgs B especially beneficial for women and
children who may be reluctant to report crimes iagjaihem because of societal pressure and
stigma. There is a condition that the e-FIR mussibaed by the informant within three days,
which means the FIR will only be registered aftettigg signed by the informant.

Right to Information

The right of victims to seek information from thetevant authorities has been expanded under
the new law in several ways. On one hand, Sec@@oi BNSS empowers victims to obtain a
copy of the FIR free of charge, ensuring they read®cumented record of the report made to
the police. On the other hand, Section 193 of BM&fiires the police officer to inform the
victim about the progress of the investigation with0 days. This 90-day period not only helps
eliminate any delays from the police but also asstine victim that the criminal justice system
is diligently monitoring the various stages of thease. It protects the victim’s right to
information against procedural glitches that mageafrom police unaccountability during the
investigation. This is crucial for a system to éctim-centric,” as the FIR is an important
document and corroborative piece of evidence aadtiaal step to initiate the investigation.
Victim participation at these stages highlights EBBéSocus on victims' rights.

In Delhi Domestic Working Women's Forum v. Unionnafi,*® the Supreme Court emphasised

the importance of legal representation for victioigape at every stage of the process — to
support her while she is being questioned, explemature of the proceedings, prepare her for
the case, assist her in the police station and liseek relief from various agencies. Yet, no

13 Section 173 of BNSS.
14 State of Andhra Pradesh v. Punati Rama@94 Supp (1) SCC 590
15(1995) 1 SCC 14 [15].
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centralised mechanism has been created to implethsntWhile the BNSS has enshrined
important rights to information, the intended pwp®f these information rights, which is to
ultimately enable active and meaningful participatin the criminal process, may not be
achieved in the absence of a corresponding systémeolegal aid.

Transparency

The Bharatiya Nagarik Suraksha Sanhita (BNSS) 288phasises victims’ rights to access
information by ensuring the availability of polioceports, FIRs, and witness statements. It also
includes provisions dedicated to providing victiwigh essential information at various stages
of investigation and trial. In case the officercimarge of a police station chooses to file a final
report closing a case, a notice has to be issugldetwictim/informant informing about the
closure. Under section 339 of BNSS (section 30€rd?.C), the court can permit an advocate
on behalf of the victim to conduct the prosecution.

Right to Compensation

The victim compensation scheme signifies advancemaerictim justice and support in India.

It recognises the State’s responsibility towardmervictims and offenders and provides a
structured framework for their compensation anébdhation. The scheme’s success relies on
effective implementation, sufficient funding and aaeness among stakeholders. Although
challenges persist regarding consistency acrossssgad timely disbursement, the scheme
serves as a crucial safety net for crime victim @edr dependents.

Victim-centric reforms in the Indian criminal justi system have generally taken the form of
three rights: participatory rights, the right téormation, and the right to compensation for the
harm suffered. The 154th Law Commission Report §)B®and the Justice Malimath
Committee Report (2008)identified ‘justice for victims’ and victimologysacrucial areas for
reform, making recommendations that focus on irgngavictims’ participatory role and
enhancing compensatory justice. These recommendatiere incorporated into amendments
such as the Code of Criminal Procedure (Amendm&ett) 2008 (‘Amending Act’), which
aimed to strengthen the existing framework of wistirights. Therefore, the current structure
of criminal law has primarily been oriented towarsticipatory and compensatory justice
rights 18

Despite having various mechanisms for compensatidctims have consistently been
inadequately compensated. Although numerous steensation schemes and support from
the judiciary through many progressive pronouncdmexist, they remain in the same position
as they were a decade ago. To address this isglaéinacentric approach is included in Section
65 of BNS, which mandates that fines must be atte victim to cover medical expenses and

16 |bid.

17 Law Commission of IndiaOne Hundred and Fifty Fourth Report on the Cod€winal Procedure1973’,
(Law Commission of India Report No. 154, 1996).

18 Government of India, Ministry of Home Affair€ommittee on Reforms of Criminal Justice System Repor
Volume 1 (2003).
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rehabilitation. The new laws continue to imposeesevpenalties for committing sexual
offenses. Sections 395 and 396 of the BNSS dehltthét payment of compensation to victims.
Section 395 allows courts to order compensatiazases where the offender is convicted, and
Section 396 requires the establishment of victimpensation schemes by state governments.
Section 397 is also mentioned about the TreatmieNiaims; all hospitals will provide first
aid or medical treatment to the victim free of cost

Conclusion

Crime is a wrong against society and a violationhef individual rights of victims. The state
should, therefore, ensure the effective recognitbrand respect for the rights of victims
concerning their human rights; they should, in particular, respect the liberty, security, property,
dignity, and private and family life of victims amdcognise the negative effects of crime on
them?® The state is required to ensure that the measlestigned to protect victims’ rights are
applied without discrimination based on variouddex such as sex, gender, race, religion, and
others. This underscores the importance of eqealrtrent and access to justice for all victims,
regardless of their background or circumstancemgni€6al law theorists should examine how
discrimination and bias can affect victims and dfers within the criminal justice system. This
can lead to discussions about fairness, equity, elimdinating bias in law enforcement,
prosecution, and sentencing. The Supreme Counddd has also emphasisedhtallikarjun
Kodagali v. State of Karnatakithat “the accused person’s rights frequently taleegdence
over the victims' rights. To ensure that crimindls run smoothly and fairly, a balance must
be struck between the rights of the accused aningt The need for victims to participate in
the criminal justice system through a legal repn&se/e was recognized by the Supreme Court
in 1995 through the Delhi Domestic Working WomeRsrum Cas&, wherein “the Court
elaborated on the role of the victim’s lawyer—whismmot only limited to explaining the nature
of proceedings or preparing and assisting herenctise, but it also extends to providing her
with the guidance as to how she might obtain heimfa different nature from other agencies,
for instance, counselling or medical assistance”.

The recent revision of criminal laws representsricial advancement in creating victim-
cantered legislation in India. The term “victim”fisndamentally gender-neutral, affirming its
relevance to all citizens. These updated laws mbt emphasise the rights and welfare of
victims but also enhance investigation processesitfh technological integration, ultimately
expediting trials and faster justice for victimsedsures like “Trial in absentia” expedite the
legal process, allowing victims to avoid lengthyags caused by absent offenders.

19 Viacheslav Tuliakov, Criminal Law and its Victim-®nted Development: An Academic InquiGOPERNICUS
Political and Legal Studied/ol. 2, Issue 3 (September 2023): pp. 70-74

202019 2 SCC 752

21 Delhi Domestic Working Women’s Forum v. Union afidn1995 1 SCC 14.
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Evaluating the Impact of New Criminal Codes on Legh
Education and Professional Training
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Abstract
The introduction of the new criminal codes is oftmtessities required for adjustments to legal atdao and
training programs. These changes can have far-regchmplications for the curriculum, pedagogy, aowerall
preparation of legal professionals. The study turie how new codes have influenced the contentimirgal law
courses, the teaching methods employed, and thessment strategies used It analyses the challeagds
opportunities that arise from incorporating new &goncepts into existing curriculum and adaptimgdhing
methodologies to reflect the evolving legal langscd-urthermore, the research examines the etditanmas that
legal professionals may encounter in light of th@mwvncodes introduced, such as the implications fantl
representation, the role of the prosecutor, therptetation and application of new legal provisicensd more. By
examining various case studies from various judsdns, this research explores the multifacetedaiotp of these
changes on the teaching of criminal law principteg, development of practical skills, and the ethécasiderations
faced by legal practitionersl. By identifying kémallenges and opportunities, the study concludasioerstanding
the issues of the new criminal code for enhancinglleducation to meet the evolving demands of egal |
profession. Authors will provide the recommendatioased on updates to curriculum content, faculyning, and
assessment strategies. These are particularly itapbas current practitioners and student’s traiwsitfrom older
criminal codes to the new frameworks, requiring &ddial support to adapt effectively. Ultimatelyististudy seeks
to ensure that legal professionals acquire the kedgg, skills, and ethical understanding necessanavigate the
complex legal landscape shaped by the new crimodds
Keywords:Criminal codes, legal profession, ethical considiera, practical skills, Legal education, curriculum

Introduction

The criminal justice system is the foundation foaimiaining law and order in society. It
delineates acceptable behaviour and prescribespyge penalties for the code of conduct.
As societies evolve, so must the laws that goveemt The introduction of a new criminal code
represents not only a significant legislative shift also a transformative moment for legal
education and training. This research paper explhemultifaceted impact of the new criminal
codes on legal curricula, pedagogical methodstladverall preparedness of law students and
practitioners in navigating the difficulties of aemporary legal challenges.

In recent years, many jurisdictions have undertati@nprehensive reforms to their criminal
codes, reflecting society’s changes, advancegal theory, and a growing emphasis on human

1 Assistant Professor, Presidency University, Bangalore
2 Law Student Bcom. LL.B.(Honors), Presidency UniversiBangalore, Email Id Arjavcl@gmail.com
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rights. These reforms require a reassessment @rtlegal education frameworks, which has
compelled educators to modify their curricular @mtiand teaching methodologies to guarantee
that future legal professionals possess the nagdssawledge and skills to function effectively
in the revised legal environment.

In recent years, many jurisdictions have undertat@nprehensive reforms to their criminal
codes, reflecting societal changes, advances ai tegory, and a growing emphasis on human
rights. These reforms necessitate a re-evaluatfoaxisting legal education frameworks,
compelling educators to adapt their teaching metdloggiles and curricular content to ensure
that future legal professionals are equipped withknowledge and skills required to operate
effectively within the updated legal landscape. Thdan government has recently introduced
three new criminal laws to replace the existingdndPenal Code (IPC), Criminal Procedure
Code (CrPC), and Indian Evidence Act.

The New Laws are

Bhartiya Nyaya Sanhita (BNS): This replaces the IPC and introduces new offersed) as
hate crimes, mob lynching, and terrorism. It alsdefines sedition and expands the scope of
theft to include data and intangible items.

Bhartiya Nagarik Suraksha Sanhita (BNSS)This replaces the CrPC and focuses on a victim-
centric approach. It extends police custody, alltveds in absentia, introduces Zero FIR, and

includes electronic summons and a Witness Protec@icheme. It also mandates forensic

investigations for serious offenses and facilitaiestronic trials.

Bhartiya Sakshya Adhiniyam (BSA): This replaces the Indian Evidence Act and intreduc
changes in the manner evidence is processed ia.lRdr instance, it allows "electronic and
digital records" as evidence.

Overall, the new criminal laws aim to modernize lih@ian criminal justice system and make
it more efficient and effective. However, theralso some concern that the new laws may be
overly broad or restrictive. It remains to be skew the new laws will be implemented and
whether they will achieve their goals.

This paper will examine the effects of the new anah code on various legal training and
education components, such as curriculum desigpereqtial learning opportunities, and
assessment mechanisms. By examining the challarge®pportunities presented by these
legislative changes, this research aims to cori&rituthe ongoing discourse on legal education
reform and highlight best practices for integratiegv legal frameworks into training programs.
Ultimately, this study seeks to provide insightattWill foster a more responsive and relevant
legal education system, better-preparing law stigdn the realities of practice in a dynamic
and evolving legal environment.
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Key distinctions between the new and old criminaldws:

BNS vs. IPC:

* New offenses: The BNS introduces new offenses, asdimate crimes, mob lynching, and
terrorism.

* Redefined sedition: The BNS redefines sedition @s andangering national integrity
(treason).

» Expanded scope of theft: The BNS expands the saigpeft to include data and intangible
items.

* Reduced number of sections: The BNS reduces th&éauai sections from 511 to 358.

BNSS vs. CrPC:

» Victim-centric approach: The BNSS focuses on amiatentric approach.

» Extended police custody: The BNSS extends polis¢ocly from 15 to 90 days.

« Trials in absentia: The BNSS allows trials in altisen

» Zero FIR: The BNSS introduces Zero FIR, which aBdwRs to be filed at any police
station.

» Electronic summons: The BNSS includes electronmraons.

» Witness Protection Scheme: The BNSS includes aéA&tiProtection Scheme.

» Forensic investigations: The BNSS mandates foreirsiestigations for serious
offenses.

» Electronic trials: The BNSS facilitates electrotrials.

BSA vs. Indian Evidence Act:
Electronic and digital records: The BSA allows &tenic and digital records" as evidence.
Here’s a refined sub-heading:

Surveying Perspectives: Assessing the Impact of Ireds New Criminal Codes on the Legal
Profession and Society

A survey of legal professionals, academics, angleewith knowledge of the justice system
was carried out in order to determine the effe€thdia's new Criminal Codes on different
facets of the legal profession and society. Thegse of the survey was to gather opinions on
how these legislative changes would affect legatation curricula, everyday legal activities,
the larger society, and the difficulties faced legdl practitioners. Both open-ended and
multiple-choice questions were included in the eyrio collect both qualitative and
guantitative data. Respondents were questioneddiegathe expected social impact of these
rules, any difficulties they anticipate, and part#s talents they believe are necessary under the
new codes. The study aims to offer a comprehehsige/ledge of the attitudes toward the new
criminal code by examining these responses. Framiearal to pinpoint areas that might need
more assistance, modification, or attention froml#tgal community and larger society.

3 Yashpal Puliani, New Criminal Codd$arnataka Law Journallsted. 2023, p.148.
4 bid at p. 42.
5 |bid at p. 10.
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In order to facilitate a thorough discussion of éiméicipated effects of the new Criminal Codes
on Indian society and the legal profession, thistise summarizes the answers that were
received, emphasizing significant patterns andeisslA survey of legal professionals,

academics, and people with knowledge of the justiggtem was carried out in order to

determine the effects of India's new Criminal Codedlifferent facets of the legal profession
and society.

The purpose of the survey was to gather opiniortsoenthese legislative changes would affect
legal education curricula, everyday legal actigitihe larger society, and the difficulties faced
by legal practitioners. Both multiple-choice andengended questions were included in the
survey to collect information that is both quarni#e and qualitative. Respondents were
questioned regarding the expected social impatttesfe rules, any difficulties they anticipate,
and particular talents they believe are necessadgnthe new codes. Through the analysis of
these replies, the study aims to offer a comprahemksowledge of how the new criminal law
framework is seen and to pinpoint areas that coatl more attention, support, or adaptation
from the legal profession and society at largertier to facilitate a thorough discussion of the
anticipated effects of the new Criminal Codes attidn society and the legal profession, this
section summarizes the answers that were receamphasizing significant patterns and
issueé.

The overall goal of India's new criminal codesoiptovide a unified, updated legal system that
takes into account the intricacies of modern [ffieis includes updating out-of-date statutes to
suit contemporary social ideals and codifying pneéseiminal laws to guarantee uniformity and
clarity in interpretation. To ensure the legal ewstis prepared to tackle today's issues
holistically, the rules also create new criminahiges to meet new and unexplored types of
crime. The new codes seek to provide a legal fraonlethat is understandable, pertinent, and
sensitive to India's changing social demands lggiatting these components.

In order to create a legal system that is more ratepu efficient, and responsive, the new
Criminal Codes in India incorporate a number ofgigant modifications. These modifications
include updated definitions of criminal offenseatthre clearer and in line with contemporary
legal norms, as well as harsher punishments fdaicecrimes that emphasize how seriously
these acts are taken. Furthermore, the creatinawfcriminal charges enables the legal system
to address new and unexplored types of crime. Tleaey, comprehensiveness, and deterrent
potential of India's criminal justice system aré iaiproved by these modifications taken
together.

Legal practitioners must improve their understagdhcriminal law to stay up to speed with
the latest statutes and regulations because th€ripwnal Codes have important ramifications.
Practitioners must modify their methods to confaonthe new legal framework as a result of
these developments, which have an effect on coocepdings and legal strategy. Furthermore,

6 Ani, The Economic Times, Jul 01, 2024, 08:41:00 FOT.
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when legal practitioners negotiate new complicatiand take advantage of new opportunities
inside the reformed system, the codes present dygibrtunities and problems. All of these
elements work together to highlight the necesditggal professionals' flexibility and continual
education in order to function well in the changamyironment of Indian criminal law.

Since attorneys must now handle new offenses ahdia them in their cases, the new Criminal
Codes are probably going to have an effect on theirto-day work. In order to comprehend
and appropriately apply the most recent rules, thiange will necessitate ongoing legal
research and updated analysis. Lawyers must alsdyntbeir courtroom tactics and conform
to new guidelines for presenting and challengingdeawe due to modifications in court
procedures and evidence rules. When taken as &wtheke elements will change the way that
law is practiced on a daily basis, necessitatitayger investment in planning, flexibility, and
procedural knowledge within the revised criminatice system.

The updated Criminal Codes present a number ofilesdifficulties for attorneys, one of
which is the difficulty of comprehending new praueiss. This is because these revisions may
contain complicated conditions that need carefaln@ration and unfamiliar legal language.
This is made more difficult by the uncertainty sumding the application of new laws, since
practitioners do not have established case lawereggents to direct their approach, which
could result in ambiguity in legal strategy andigen-making. New transgressions may also
give rise to moral conundrums when attorneys cendiw these offenses may affect their
clients and their obligations as professionals. kia&en as a whole, these difficulties call for
increased attentiveness, flexibility, and ethicahsciousness from attorneys practicing in the
criminal justice system's reform.

Legal education curricula will be drastically a#drby the implementation of new criminal
codes. In order to guarantee that students compdethe most recent legal frameworks, law
schools are probably going to implement speciabistrses that concentrate on these updates.
To give correct information about the changesbeoks and instructional materials will also
need to be updated. Additionally, a greater focilisbe placed on applying these laws in real-
world scenarios through internships, clinical eig@tes, and simulations. These changes
demonstrate how legal education must adapt to mockminal law in order to adequately
prepare students for navigating the legal obstasfléise modern world

A number of abilities and fields of expertise vii#t especially beneficial for legal practitioners
in light of the new Criminal Codes. First and fomst) a solid grasp of legal research and
analysis is necessary since experts will need iy caut in-depth studies in order to properly
analyse the new laws and comprehend their ranmiicsit The capacity to adjust to the ever-
evolving legal environment is also essential; ideorto successfully traverse these changes,
attorneys must continue to be adaptable and reegiotnew information. Furthermore, as legal
practitioners must preserve the integrity of thgalesystem while making choices impacted by
the new norms, ethical awareness and judgmenbwitirucial. When combined, these abilities

7 Ayushi Gupta, The times of India, Sep 27, 2023517ST.
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will improve a lawyer's proficiency and efficacy mandling the complexity that has been by
the evolving new criminal law.

The new criminal codes have the potential to hawéda range of important effects on Indian
society. First, by ensuring that legal framewonesia line with modern principles and human
rights norms, these codes may result in a greadéegtion of citizens' rights. This improvement
has the potential to empower people and give themwertegal options. By providing more
precise definitions of crimes and associated pumésits, the revised laws are also anticipated
to have a stronger deterrent effect on criminalviygt Additionally, when society adjusts to
new legal requirements and expectations, the imghtation of these laws may cause a shift in
social norms and values, which could promote aioilof accountability and lawfulnéss

There are a number of possible issues and objadiitine revised Criminal Codes that need to
be addressed. The overreach of government powesignificant problem, since opponents
worry that the new laws may grant authorities unduthority and violate people's rights.
Additionally, there is a great chance that law ergément authorities may abuse their power,
which might undermine public confidence by resgjtim arbitrary arrests and profiling.
Furthermore, the effects on marginalized commusitiee worrisome since the application of
these regulations may disproportionately burdenenable groups, thereby escalating already-
existing social injustices. In order to maintaistjoe while defending individual rights, these
objections highlight the necessity of opennessantduntability in the application of the new
Criminal Codes.

A number of new developments in criminal law arebably going to be impacted by the new
criminal codes. First, as law enforcement usesnigodgies like digital forensics and data

analytics to improve their efficiency, there wile la greater use of technology in criminal
investigations and prosecutions. Furthermore, aemtoward combating transnational crimes
and guaranteeing accountability for human rightsisab is indicated by the growing

significance of international criminal law. Additially, rehabilitation and restorative justice are
heavily emphasized, with a focus on reintegratiod healing rather than punitive measures.
When taken as a whole, these developments shovoktienary approach to criminal law that

seeks to create a more efficient and compassitegdaésysterh

Empirical Analysis of the Survey®

The responses suggest a broad consensus thatvherimenal codes in India serve multiple
purposes. Primarily, these codes focus on modagnizriminal law by aligning it with
contemporary standards and practices. Many resptsdmphasize the importance of bringing
Indian criminal law into step with global legal nws. Additionally, the codification of existing
laws was a prominent theme, as several respongkbghited the intention to formalize and
standardize disparate laws within a cohesive fraomnkewlhough less frequently mentioned,

8 Prof (Dr.) Ranbir Singh, lexis nexis, February 822
9 ET OnlineLast Updated: Jul 02, 2024, 11:28:00 /17 |
10 Survey responses
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some respondents pointed to the introduction of onéenses, particularly those aimed at
addressing emerging crime areas, such as cyberaricheconomic offenses.

In terms of substantive changes, respondents wiaelggnize that the new criminal codes
encompass several major shifts. These include admepsive revisions aimed at providing
clearer definitions of criminal offenses, which tbufacilitate more consistent legal
interpretation. Additionally, the introduction otw types of offenses signals an attempt to
address contemporary concerns, like cybercrimegander-based violence.

@ To codify existing criminal laws

@ To modernize Indian criminal
law

@ To introduce new criminal
offenses

@ All of the above

Many respondents also noted that penalties havedsed, reflecting an intent to use stricter
conseguences as a deterrent. Significantly, theals® a special focus on women’s safety, with
some respondents highlighting a dedicated

@ Revised definitions of criminal
offenses

@ Increased penalties for certain
crimes

€ Introduction of new criminal
offenses

@ All of the above

@ The key changes also includes
the exclusion of metropolitan...

@ Akey change introduced in th...
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chapter on crimes against women, underscoringdtest targeted legal provisions to protect
vulnerable population’

The responses reveal a widespread recognition ategad professionals of the substantial
impact the new criminal codes are expected to laveheir practice. Legal professionals
anticipate that they will need to update their kiemlge of the revised codes to ensure they
provide competent representation. The changesfinitittns, penalties, and procedures will
also necessitate strategic adjustments in casanatég and courtroom practices.

Alongside these challenges, the revised codesdnte new opportunities, such as growth in
areas like criminal defence and specialized legialices, responding to the emergence of novel
types of offenses.

@ It requires them to update their
knowledge of criminal law

@ It may affect their legal
strategies and court procedures

© It may introduce new challenges
and opportunities

@ All of the above

The new criminal codes are anticipated to signifilyaaffect the daily practice of lawyers in
various ways. Continuous legal research will becessential, as practitioners will need to stay
informed on the updated definitions, penalties, jprisions.

Additionally, with the introduction of new offensaad potentially more complex cases, many
respondents foresee an increase in workload that cstrain time management and case
handling. Changes in court procedures and evideotas will also require lawyers to
familiarize themselves with new standards, adaptimgjr trial strategies to reflect these
procedural adjustments.

11 Universal Law Publication, Indian penal codes, [2is Nexis (4 ed 1960).
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@ Increased workload due to new
offenses

@ Need for updated legal research
and analysis

@ Changes in court procedures
and evidence rules

® All of the above

Despite these opportunities, the new codes mayg latdout several notable challenges for legal
practitioners. New language and provisions coukhte interpretative challenges, as some
aspects may be complex or unclear, necessitatingfutaanalysis and potentially greater
reliance on future case law to clarify meaning$idal considerations may arise, particularly
in cases involving sensitive or previously uncléedi behaviours, presenting dilemmas for
legal professionals. Initially, some lawyers mayggle with understanding how courts will
interpret and apply these new laws, especiallydbnsistencies or gaps exist within the codes.
As with prior criminal laws, lawyers may look tcetfudiciary over time to establish precedents
that provide clearer guidance.

@ Difficulty in interpreting new
provisions

@ Uncertainty regarding the
application of new laws

() Ethical dilemmas arising from
new offenses

@ All of the above

@ None of the above rather these
challenges will always be ther...

® As we know, it took so many ...

Responses indicate that legal education institatieitl also need to make several adjustments
in response to the new criminal codes. Law schowy need to update their curricula to
incorporate the latest provisions, ensuring stugleare learning within a current legal
framework. There is likely to be an increased foonspractical skills, with an emphasis on
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teaching students how to interpret and apply neve lia real-world scenarios. This shift may
include more interactive sessions, moot courts, iaternships cantered on criminal law.
Additionally, textbooks, casebooks, and other resesi will require updates to reflect the
changes. Law programs might even introduce newsesuor electives specifically addressing
the recent reforms, helping students to developialized expertise.

@ Introduction of new courses or
modules

® Updated textbooks and
teaching materials

@ Focus on practical application of
new laws

@ All of the above

@ !t certainly affects those
students who have already
completed their courses (who...

The survey responses suggest that legal professiaibbenefit most from a combination of
adaptability, rigorous analytical skills, ethicadpment, and a thorough understanding of the
new criminal codes. These competencies will bergsdefor staying current, interpreting
complex legal changes, and applying the law effebtiin practice.

@ Strong understanding of legal
research and analysis
@ Ability to adapt to changing
legal landscape
() Ethical awareness and
; = judgment

@ All of the above
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Opinions on the societal impact of India’s new ¢nah codes are mixed. Stricter penalties may
act as a deterrent to unlawful behaviour, potdgtfaktering a more law-abiding society. Some

respondents anticipate shifts in social norms aarewess of crime and justice issues grows.
There is an expectation that the codes will enhg@natections for vulnerable groups, thereby

increasing public trust in the justice system.

However, concerns about potential biases in lawreament and legal application indicate the
need for safeguards to prevent marginalization. &Sogspondents remain sceptical about the
codes' ability to drive societal transformationhaitit effective implementation.

In summary, the new criminal codes have not bedhowt criticism. Over 30 respondents
expressed concerns on multiple fronts. Fears oegmuent overreach were prevalent, with
some respondents warning that the new laws coaldl te excessive control and infringe on
individual liberties.

Concerns about abuse of authority, especially tdgvanarginalized communities, were also
prominent. Additionally, specific legal issues weited, including the exclusion of marital
rape, lack of gender neutrality, insufficient défons for mob lynching, and redundant
provisions overlapping with existing laws. The udeSanskrit terminology has also been
criticized for its cultural insensitivity, as it mdeel disconnected from the general public.

@ Increased protection of citizens'

44.2% rights
@ Deterrence of crime

» Changes in social norms and
values

@ All of the above
@ Nothing has changed

@ It would be too early to answer
the same

@ Negative Impact causing mar...

-
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® Overreach of government
power

@ Potential for abuse of law enf. ..
@ Impact on marginalized com. .
@ All of the above

@ Since the new criminal codes...
@ More power is awarded to pol...
@ Marital Rape not included, No...
@ Option 1

@ Using Sanskrit words

Lastly, the survey identifies significant emergingnds in criminal law influenced by the new
codes. There is a growing focus on internatioriedioal law, an emphasis on restorative justice
and rehabilitation, and increased technologicalgrdtion in investigations. These trends reflect
a shift toward a more global and humanistic perndpeon justice, prioritizing healing over
punishment while seeking to improve law enforcenegfitiency. However, the increased use
of technology raises concerns about privacy andl diverties. The consensus among
respondents suggests that these changes are mteoted and indicative of a broader evolution
within the justice system. Policymakers and legalctitioners will need to navigate these
developments carefully to protect individual rightkile adopting innovative approaches to
meet contemporary challenges in criminal law.

® Increased use of technology in
criminal investigations and
prosecutions

@ Growing importance of
international criminal law

@ Focus on restorative justice and
rehabilitation

@ All of the above

Conclusion

The introduction of new criminal codes has far-r@ag implications for legal education and
training. These codes necessitate significant &dists in  curriculum, teaching
methodologies, and assessment strategies to etimtréegal professionals are adequately
prepared to navigate the evolving legal landscape.
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This research has explored the multifaceted impatthese changes on legal education,
highlighting key challenges and opportunities. #ishemphasized the need for continuous
curriculum updates, faculty training, and studesgegsments that align with the new legal
framework. Legal professionals must also adagteéaew codes by acquiring new skills, such
as interpreting complex legal provisions and nainggeethical dilemmas.

The study concludes by underscoring the importafe¢hical considerations in the application
of the new codes. Legal practitioners must be nuinolf the potential for abuse of power and
ensure that the laws are applied fairly and julyaddressing these challenges and seizing the
opportunities presented by the new codes, legalagun can play a vital role in shaping a more
just and equitable society.
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The Role of Technology in Victim and Witness Protdmn
Under New Criminal Laws in India
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Abstract
The evolving landscape of criminal justice in Inéianarked by significant reforms aimed at enhagaiittim and
witness protection, primarily through new criminalMs. This article examines the crucial role of tedbgy in
addressing longstanding challenges within the jestigstem. Historically, laws like the Indian Penati€@f 1860
have often overlooked the rights of victims and egises. Recent legislative changes, such as ther@fitaw
(Amendment) Act of 2013 and the Criminal Proceddmdndment) Act of 2020, establish essential priotext
including legal aid, protection orders, and competitn, fostering a more victim-centric approach. €Th
effectiveness of these reforms is closely tietheostrategic integration of technology. Digital fitams facilitate
anonymous crime reporting, while mobile applicati@mspower victims with vital information about theights
and available services. Surveillance technologieduding CCTV and wearable devices, enhance safatydater
potential threats. Additionally, advancements ited@management allow law enforcement to identify enratterns
and allocate resources effectively. However, chgismpersist. The digital divide hampers accessiamginalized
communities, while privacy concerns may deter mistfrom engaging with digital solutions. Resistafroen
traditional law enforcement and cyber threats alssg significant risks to the integrity of sensitivirmation.
The article highlights successful initiatives likee Nirbhaya Fund and the E-Courts project, demottisiga
technology's effectiveness in promoting victim avithess protection. Looking ahead, strengtheningtalig
infrastructure, particularly in rural areas, andtiegrating artificial intelligence (Al) can furthemhance protective
strategies. Collaborative efforts among governmebtadies, NGOs, and tech companies are vital, alorth wi
establishing clear policies to safeguard rights.

Keyword: Victim Protection, Witness Protection, Nirbhaya Fu@yber Threats, Digital Infrastructure, Artificial
Intelligence (Al), NGOs, Technology Integration, Egesmcy Response Systems.

Introduction

The landscape of criminal justice in India is umgbéng a profound transformation, particularly
with the introduction of new criminal laws aimedeathancing the protection of victims and
witnesses. Historically, the Indian legal framewdr&s often prioritized the rights of the
accused, sometimes at the expense of those whosh#feeed from crime. However, growing
awareness of the vulnerabilities faced by victinmgl avithesses has catalyzed legislative
reforms. These reforms underscore a crucial shifatds recognizing the rights and dignity of
individuals who are often marginalized in the legalces$

1 Research Scholar, Atal Bihari Vajpayee School Of Le@tldies, Chhatrapati Shahu Ji Maharaj University,
Kanpur, Email id panditabhay1992 @gmail.com

2 Associate Professor, Atal Bihari Vajpayee School OfgatStudies, Chhatrapati Shahu Ji Maharaj Universijty
Kanpur

3 Victim Rights in India: Historical Context and Lelgisve Reforms, Journal of Indian Law (2022).
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As India confronts escalating crime rates, systemeiays in justice delivery, and significant
human rights concerns, the role of technology eewers a pivotal factor in safeguarding the
interests of victims and witnesses. The advent igftal tools and platforms provides
unprecedented opportunities to enhance safetyarslime processes, and foster a more
supportive environment for those involved in legabceedings. In this context, technology
serves not only as an enabler but also as a pootectfering innovative solutions to
longstanding challenges within the criminal justystem.

One of the primary issues faced by victims and egses is the fear of retaliation and
harassment, which often discourages them from gigating in legal processes. Witness
intimidation and victim-blaming culture contribute a pervasive atmosphere of silence and
impunity. To counteract these challenges, new oamiaws, such as the Criminal Law
(Amendment) Act of 2013 and the Criminal Procedétmendment) Act of 2020, have been
introduced to provide comprehensive frameworksviotim and witness protectibnThese
laws advocate for measures like anonymity, legapsu, and protection orders, but their
effectiveness is inherently linked to the adoptoial integration of technology.

The role of technology extends beyond merely priagdools; it involves creating a holistic
ecosystem that facilitates victim and witness supgigital platforms enable anonymous
reporting of crimes, ensuring that victims can skelp without the fear of exposure. Maobile
applications specifically designed for safety andport have empowered individuals to take
control of their circumstances. Moreover, advanagse surveillance technologies, such as
CCTV and emergency alert systems, have the potdntiact as deterrents against crime,
fostering a safer environment for€all

Despite the promising possibilities, the integmatiof technology into victim and witness
protection is not without challenges. Issues sulhha digital divide, privacy concerns, and
resistance to change from traditional law enforaemegencies pose significant hurdles.
Marginalized communities may lack access to théaligpols necessary for their protection,
and there are ongoing concerns about the securigesitive information shared online.
Furthermore, the rapid pace of technological cha@geoutstrip the capacity of existing legal
frameworks to address emerging risks.

Given these complexities, a nuanced understanditigeaelationship between technology and
victim/witness protection is essential. This adi@dims to explore this intricate dynamic,
assessing the current impact of technology witlmdid’'s evolving legal landscape while
identifying both the opportunities it presents @mel challenges it faces. Through case studies
and examples, we will evaluate how various techgiol initiatives have successfully

4 Technology in Criminal Justice: Enhancing Victindanitness Protection, Cyber Law Review (2023).

5 The Criminal Law (Amendment) Act, 2013: Implicat®ofor Victim Protection, Indian Criminal Law Journal
(2014).

6 Emerging Technologies for Crime Deterrence andiviQupport, Journal of Safety Studies (2024).
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enhanced the protection of victims and witnessesyell as how future innovations could
further strengthen this critical aspect of the @nihjustice systern

Ultimately, the pursuit of justice must be undern@d by a commitment to protecting those who
seek it. As India continues to reform its crimiteals, leveraging technology in the fight for
victim and witness protection will be paramount. fBgtering a culture of support and safety,
the country can not only uphold the rights of vitgiand withesses but also contribute to a more
just and equitable society. In the following sewstipwe will delve deeper into the specific
technologies currently being employed, the legainieworks that govern them, and the vision
for a future where victims and witnesses are empedvand protected within the Indian
criminal justice system.

Historical Context

Evolution of Criminal Laws in India:

India's criminal justice system has its roots dgeghbedded in the colonial era, primarily
shaped by the Indian Penal Code (IPC) of 1860.tEudby the British, the IPC established a
legal framework that emphasized punitive measundsw@aintained social order under colonial
rule. While it served as a foundational documentofger a century, its provisions often failed
to reflect the evolving socio-cultural dynamicsIoflian society, particularly regarding the
rights of victims and witnesses

As India gained independence in 1947, there waessing need to reform these colonial laws
to align them with democratic values and the asipma of a diverse population. Over the
decades, various amendments were introduced tesglsipecific crimes, such as sexual assault,
domestic violence, and human trafficking. Howeteese changes were often reactive, spurred
by high-profile cases that garnered public outnagleer than a proactive approach to systemic
reforn®.

The realization that the legal framework neededmprehensive overhaul became increasingly
apparent in the late 20th and early 21st centufidsocates for victim rights began to argue
that the IPC and other laws inadequately addreabsedeeds of those who suffered from crime.
The legal system often focused more on the righthe accused, sidelining the dignity and
protection of victims and witnesses. This oversigbt only hindered victims from coming
forward but also perpetuated a culture where crimest unreported and unpunished,
undermining the integrity of the justice systém

7 Case Studies in Victim Support: Technology anddtiminal Justice System, Journal of Legal Innovati(®023).
8 R. Shankar, Victim Rights in India: Historical Contexd Legislative Reforms, Journal of Indian LawZ2D

9 A. Kumar, Technology in Criminal Justice: Enhanclfigtim and Witness Protection, Cyber Law RevieWwZ2).
10 S, Mishra, The Criminal Law (Amendment) Act, 2018plications for Victim Protection, Indian Criminabw
Journal (2014).
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The Need for Victim and Witness Protection:

Victims of crime in India frequently confront anray of challenges, including intimidation,
harassment, and even violence, which significadetgr their willingness to participate in legal
proceedings. This vulnerability is exacerbateddnyetal stigma and the fear of retaliation from
perpetrators or their associates. In many casetme feel isolated and unsupported, leading
them to withdraw from the legal process entirelytiasses, too, share similar vulnerabilities,
often facing threats or coercion that can compehtho retract their statements or remain
silent™.

Such fears create a vicious cycle that undermimesery foundation of justice. When victims
and witnesses withdraw, the chances of successfsgputions diminish, allowing offenders to
operate with impunity. This scenario not only egeblic trust in the justice system but also
sends a message that crimes can be committed Wwitbnsequence, perpetuating a culture of
fear and silence.

Recognizing these pressing challenges, the Indi@argment has initiated a series of reforms
aimed at strengthening the protection and rightgicifims and witnesses. The Criminal Law

(Amendment) Act of 2013, spurred by the infamousbNaya case, marked a watershed
moment in this regard. This legislation includedyisions for enhanced penalties for sexual
offenses, but it also laid the groundwork for breragforms concerning victim rights, including

the establishment of special courts to expeditéstfor crimes against women

Following this, the Criminal Procedure (Amendmeit} of 2020 further emphasized the need
for victim and witness protection. This law intrada provisions for legal aid, protection

orders, and compensation mechanisms, aimed atngeatmore supportive environment for

victims and witnesses. By recognizing their rigimisl dignity, these reforms seek to empower
individuals, encouraging them to come forward aadigipate in the legal process without

fear.

In addition to legislative changes, the establishnoéthe National Policy for Victim Rights in
2015 marked a significant step towards recogniivegneed for a holistic approach to victim
support. This policy emphasizes the importanceatdgarding victims’ rights throughout the
legal process, ensuring that they receive adeguigigort, information, and legal assistdfice
As India continues to evolve its criminal laws, tloeus on victim and withess protection
remains paramount. This historical shift towardsaxe inclusive and supportive justice system
reflects a growing acknowledgment that the righid dignity of victims and witnesses are
essential to the efficacy and integrity of the lgg@cess. Ultimately, enhancing victim and

11 P, Gupta, The Role of Technology in Legal Reform&o&us on Victims, Tech and Law Review (2023).
12T, Sharma, Challenges in Integrating Technologyietim Protection, Indian Journal of Human Rigt2623).
13R. Jain, Case Studies in Victim Support: Technokgythe Criminal Justice System, Journal of LegabVations
(2023).

14 L. Verma, Future Directions for Victim and WitneRsotection in India, Indian Law Review (2024).
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witness protection not only strengthens individtedes but also fortifies the overall health of
the justice system, fostering a culture where gesis accessible and equitable for all.

Legislative Framework for Victim and Witness Protedion

The introduction of pivotal laws such as the Criatihaw (Amendment) Act, 2013, and the
Criminal Procedure (Amendment) Act, 2020, has $icgmtly advanced the legislative
framework for victim and witness protection in ladirhese laws aim to ensure that victims and
witnesses are treated with dignity and respectectifig a commitment to their rights and
safety?®.

* Key Provisions in New Criminal Laws:

* Legal Aid and Support Services:These laws establish mechanisms to provide easenti
legal assistance to victims and witnesses, ensthigghave access to guidance and support
throughout the legal process.

« Protection Orders: Courts are empowered to issue protection ordehichasafeguard
individuals from intimidation and threats, theredrnycouraging them to participate in legal
proceedings without fear of retaliation.

* Compensation Mechanisms:Frameworks for financial support are institutedassist
victims of crime, acknowledging their suffering aihe need for rehabilitation.

In addition to these legislative measures, theddati Policy for Victim Rights, introduced in
2015, reinforces the state’s obligation to protéctims and withesses. This policy advocates
for a comprehensive approach to victim supportueng that their rights are upheld at every
stage of the legal process. Together, these refogftect a significant shift towards a more
victim-centric justice system, aimed at empoweringlividuals and enhancing their
participation in legal proceedings. By prioritizimiggtim and witness protection, India is taking
crucial steps towards building a more equitablejastisocietyf.

Victim and Witness Protection under India's New Criminal Laws:

The Bharatiya Nagarik Suraksha Sanhita (BNSS), 20B&h replaces the Code of Criminal
Procedure (CrPC), introduces new provisions fotimi@nd witness protection to enhance the
criminal justice system. The focus is on safeguydndividuals who testify in court and
ensuring justice for victims through streamlineglieprocesses.

Witness Protection Measures:

Clause 398 of BNSS mandates that every state gmestnmust prepare and notify a Witness
Protection Scheme to ensure the security of wiggesEhis provision builds upon the Witness
Protection Scheme, 2018, which was recognizedvadiathe Supreme Court ahender
Chawla v. Union of Indig2019}’ until states establish their own regulations .

Key elements of witness protection include:

15K. Reddy, Legislative Framework for Victim Protexctiin India, Indian Law Journal (2022).
16 A, Mehta, National Policy for Victim Rights: An Oméew, Indian Journal of Legal Studies (2015).
17 Mahender Chawla v. Union of India (2019) 14 SCC 1.



Page60 Mr. Abhay Kumar Pandey & Dr. Shashikant Tripathi

« Anonymity and Relocation: Witnesses at risk camddecated or have their identities
concealed.
« Threat Assessment Reports: Law enforcement agemcies evaluate threats and
recommend appropriate protection levels.
« Physical Security and Financial Support: Dependmghe risk, withesses may receive
security cover and financial assistance.
Additionally, Section 151 and 152 of the Indian d@mce Act (IEAJ protect witnesses from
scandalous or insulting cross-examination, whiletiBe 327 of BNS® mandates in-camera
trials for sensitive cases, such as rape, to protetim and witness identities

Victim Protection Measures
The BNSS introduces measures to improve the proteof victims, ensuring their rights and
safety during legal proceedings. Key features ihelu

« Timely Investigation and Trial:
BNSS aims to compleiavestigations within 6 monthsfor serious offenses ardals within
a year, reducing delays that often burden victims.

« Use of Forensic Evidence:
The law mandates forensic investigations for ofésnpunishable bgeven years or morg
enhancing the credibility of evidence and redueungngful acquittals.

« Audio-Video Recording of Statements:
Victim statements must baudio-video recorded preventing coercion or tampering with
testimonies.

« Victim Compensation Schemes:
States must establish compensation funds to supjmirns, particularly in cases of gender-
based violence.

Challenges and Implementation Concerns:
While BNSS has strengthened the legal frameworkftiress and victim protection, concerns
remain regarding:
- State-Level Execution: Since Clause 398 is onlgraabling provision, its effectiveness
depends on state governments drafting and enforolmgst protection schemes.
« Resource Constraints: Implementation requires Gir@rand infrastructural support,
including specialized police units for withess gégu
« Potential Misuse: Broader police powers could leadhisuse, raising concerns about
human rights violations.

The new criminal laws represent a significant $tepvard in victim and witness protection,
integrating modern forensic methods, technologyl stnuctured legal processes. However,
their success depends on state-level executiorgiglidversight, and adequate resources to
ensure real-world impact.

18 Indian Evidence Act, 1872 Sections 151 and 152.
19 Bharatiya Nagarik Suraksha Sanhita, 2023Section 327.
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The Role of Technology in Enhancing Protection:

Technology has emerged as a vital tool in enhanitiagorotection of victims and witnesses
within India’s criminal justice system. One of tm@st significant advancements in this domain
is the development of digital infrastructure thatifitates reporting and access to support
services.

Online Reporting Systems

Many states in India have implemented online ptatfbthat enable victims to report crimes
anonymously. These systems play a crucial roleducing the psychological barriers often
associated with reporting offenses. Traditional orépg methods can be intimidating,
particularly for victims who fear stigma or retdign. By allowing victims to report incidents
confidentially, these platforms foster a safer semwvinent where individuals can seek help
without the anxiety of exposure. This anonymity ooty encourages more victims to come
forward but also helps law enforcement gather atut@ta on crime trends, facilitating better
resource allocation and response strategies.

Mobile Applications

Mobile applications specifically designed for vintsupport represent another innovative leap
forward. These apps provide users with vital infation about their legal rights, access to
services, and emergency contacts. By equippingmagctwith tools that enable them to
understand their rights and navigate the compkxitif the legal system, these applications
empower individuals to take control of their sifoas. Features such as location tracking,
emergency alerts, and direct communication with éaforcement offer victims discreet yet
effective ways to seek help in critical moments.

Surveillance and Monitoring Technologies

Advancements in surveillance technology have becessential in enhancing the security of
victims and witnesses, contributing to a more roldtemework for their protection. Key
innovations in this area include the widespreadaisSBCTV cameras and facial recognition
systems, both of which serve to deter crime andigeocritical evidenc®.

CCTV Surveillance

The installation of CCTV cameras in public placexwes multiple purposes. First and foremost,
it acts as a deterrent against potential crimirmdividy; the knowledge that they are being
monitored can dissuade offenders from committinighnes. For victims and witnesses, the
presence of surveillance cameras fosters a greatse of safety, knowing their surroundings
are under observation. Moreover, in the event@frae, CCTV footage can be pivotal in legal
proceedings, offering irrefutable evidence that apstantiate claims and aid law enforcement
in identifying perpetratof

Wearable Technology

20 P, Gupta, The Role of Technology in Legal Reform&okus on Victims, Tech and Law Review (2023).
21V, Rao, Emerging Technologies for Crime Deterremmk\dictim Support, Journal of Safety Studies (2024)
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Wearable devices equipped with GPS and emergeeadyf@htures are revolutionizing personal
safety for victims. These devices allow individutdssend real-time alerts to authorities or
trusted contacts if they feel threatened. The tghiti immediately signal for help can be life-
saving, encouraging victims to act promptly ratien hesitating out of fear. This technology
not only empowers individuals but also integrateanslessly into broader safety networks,
enhancing overall community security.

Data Management and Analysis
Effectively managing and analyzing crime-relatedades crucial for developing targeted
protection strategies.

Big Data Analytics

Law enforcement agencies can leverage big datgteorsato identify crime patterns and assess
risks to victims and witnesses. By aggregatingamalyzing data from multiple sources—such
as crime reports, social media, and geographienmtion systems—authorities can pinpoint
high-risk areas and allocate resources more dffigicensuring timely interventions where they
are most needéd

Information Sharing Systems

Integrated information-sharing platforms among éaforcement agencies, NGOs, and support
services further enhance the coordination of victissistance. Such systems facilitate
streamlined processes, ensuring that victims redemnely and appropriate help when they need
it most. By breaking down silos and fostering dodleation, these technologies create a more
responsive and interconnected support network fatinvs and witnesses, ultimately
contributing to a safer society.

Cybersecurity Measures

As technology increasingly integrates into victimdawvitness protection strategies, ensuring
data privacy and security becomes paramount. Tigtee information related to victims and
witnesses, if not adequately protected, can beestulp breaches and misuse, potentially
causing further harm to those already in vulnerpbkations. Therefore, implementing effective
cybersecurity measures is essential.

Secure Data Storage

One of the foremost priorities in protecting victilformation is the establishment of secure
data storage practices. This includes employingisblencryption protocols to safeguard
sensitive data both in transit and at rest. Enapmnsures that even if unauthorized individuals
gain access to the data, they cannot decipherthiowt the appropriate keys. Additionally,
secure storage solutions must adhere to strictsaccentrols, allowing only authorized

22R. Jain, Case Studies in Victim Support: Technolngythe Criminal Justice System, Journal of Legabvations
(2023).
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personnel to access sensitive information. Thismies the risk of data leaks and reinforces
the confidentiality of victims' identities and pensl detail%’.

Furthermore, regular audits and vulnerability assemnts should be conducted to identify and
address potential security weaknesses within thegys. By adopting a proactive approach to
cybersecurity, organizations can better safeguiatohvand witness information from evolving
cyber threats.

Training Law Enforcement in Cybersecurity

In parallel with technological safeguards, it isotalito provide comprehensive training for law
enforcement personnel on cybersecurity practiceanyMlaw enforcement agencies have
traditionally focused on physical security measureisen overlooking the digital realm.
Training programs can equip officers with the knedge and skills necessary to identify cyber
threats, understand data protection laws, and mmgié best practices for safeguarding digital
informatiort*.

By enhancing the cybersecurity literacy of law eoément, agencies can better protect the
sensitive information they handle, ensuring thatims and witnesses are supported without
compromising their safety. This also builds trugihim communities, as individuals will feel
more secure knowing that their information is mathlgy well-trained professionéls

Case Studies: Successful Implementation of Techngp

The ‘Nirbhaya Fund’: Established in 2013, the Nirbhaya Fund has play@ilotal role in
deploying various technological solutions aimeérmtiancing women’s safety. This initiative
funds projects such as emergency response systamhsswaveillance technologies. By
leveraging technology, the Nirbhaya Fund has sicanitly contributed to victim protection and
awareness, empowering women to report incident® meadily and access support services
swiftly5.,

The ‘Women Safety App

Various state governments have launched mobileicghioins dedicated to women's safety,
providing features like location tracking, emergerontacts, and direct communication with
law enforcement. These apps empower women to sdplghickly and discreetly, offering an

additional layer of security. The widespread adwptof such applications highlights the
effectiveness of technology in improving the safetywomen, enabling them to feel more
secure in their daily livés

E-Courts Project
The E-Courts project aims to digitize the judigmbcess, making it more accessible and
efficient. By allowing victims and withesses to fi@pate in hearings via video conferencing,

23K. Reddy, Legislative Framework for Victim Protectiin India, Indian Law Journal (2022).

24 A. Mehta, National Policy for Victim Rights: An Oméew, Indian Journal of Legal Studies (2015).

25 p, Kumar, Cybersecurity in Law Enforcement: BesicBces and Challenges, Indian Cyber Law Review (2023)
26 A, Mehta, The Nirbhaya Fund: Enhancing Women'eah India, Indian Women Studies Journal (2015).

27'S. Gupta, Women Safety Apps: A New Era of Protectlournal of Cyber Law and Technology (2023).
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the project reduces the necessity for physicalgmes, thereby mitigating intimidation and
ensuring their safety. This digital approach ndy dacilitates easier access to justice but also
enhances the overall efficiency of the legal systemsuring that cases proceed without
unnecessary delafs

Challenges in Implementing Technology

While the integration of technology into victim aniness protection offers numerous benefits,
several significant challenges hinder its effeciivgplementation in India. Addressing these
issues is essential to maximizing the potentiaéohnological advancements.

Digital Divide

One of the most pressing challenges is the diditadle, which refers to the unequal access to
technology across different socio-economic grolp$ndia, marginalized communities often
lack the resources, infrastructure, or skills titiagt technological solutions effectively. This
disparity can limit their ability to report crimegaccess support services, or benefit from
protective measures. Without targeted efforts tddar this gap, many individuals will remain
vulnerable and unable to leverage the safety étdinology can providg

Privacy Concerns

The use of technology in victim and witness pratectraises significant privacy concerns.
Many victims may hesitate to engage with digitehtfurms for fear that their personal
information could be exposed or misused. This apgrsion is particularly pronounced among
those who have experienced trauma, as the rigewattimization can deter them from seeking
help. To address this concern, it is crucial tolengent strong data protection measures and
foster trust in the systems being establighed

Resistance to Changemplementing new technologies within traditioreadlenforcement and
judicial systems often encounters resistance fra@rsgnnel accustomed to conventional
methods. This resistance can stem from a lack roflitxity with digital tools, fear of job
displacement, or simple inertia. Change managemstestiegies, including training programs
and workshops, are essential to facilitate the #olo@f technology and encourage a cultural
shift within these institutions.

Cyber Threats

As reliance on technology increases, so too daesghk of cyber threats. The potential for data
breaches, hacking, and other cybercrimes poseg#icant risk to the integrity of victim and
witness information. Ensuring the security of digjplatforms is critical to maintaining trust in
these systems. Robust cybersecurity protocolsaegudits, and continuous monitoring are
necessary to safeguard sensitive data.

28R. Jain, The E-Courts Project: Bridging Justice &achnology, Journal of Legal Innovations (2022).
29V. Reddy, Bridging the Digital Divide in India, Irati Journal of Human Rights (2023).
30T, Sharma, Privacy Concerns in Digital Victim SupgpCyber Law Review (2023).
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Future Prospects
Despite these challenges, there are promising agefar enhancing victim and witness
protection through technology.

Strengthening Digital Infrastructure: Investing in digital infrastructure, particulaily rural
and underserved areas, is crucial for ensuringtaujei access to technology. This includes
expanding internet connectivity and providing thecessary devices to marginalized
communities. Additionally, initiatives aimed at pmoting digital literacy will empower more
individuals to utilize technological solutions efteely.

Integration of Al and Machine Learning

The integration of artificial intelligence (Al) andachine learning can significantly enhance
the efficiency and effectiveness of protection tefgees. Predictive analytics could identify
potential threats based on data patterns, allof@ingre-emptive actions to protect vulnerable
individuals. Such technologies can also improve ridsponsiveness of law enforcement by
streamlining processes and enhancing resourceatiloc

Collaboration with NGOs and Tech Companies:Collaborating with non-governmental
organizations (NGOs) and technology companies ead to innovative solutions for victim
and witness protection. These partnerships carrdgeediverse resources, expertise, and
community outreach to develop tailored intervergitimat meet the specific needs of different
populationg®.

Policy Reforms and Ethical Guidelines:Establishing clear policies and ethical guidelines
governing the use of technology in victim and wamerotection is essential. These frameworks
should prioritize the rights and privacy of indiuals while promoting safety. Transparency in

data handling, consent mechanisms, and accoutyaiiéasures can help foster trust among
victims and encourage their engagement with tecyicél solution¥.

Conclusion

The integration of technology into victim and wisseprotection under India’s new criminal

laws presents a transformative opportunity to eobajustice delivery. Despite existing

challenges such as the digital divide, privacy eons, and resistance within traditional

systems, the potential benefits of technologicalaadements are substantial. By proactively
addressing these issues—ensuring equitable aardsshnology, enhancing data protection
measures, and fostering trust among users—Indiadegalop a more robust and inclusive
system that empowers victims and witnesses.

Furthermore, the successful implementation of teldgy can lead to more efficient processes
within law enforcement and the judiciary, ultimgtebntributing to a stronger rule of law. As
India continues to refine its legal framework, acerted effort to embrace technology will be

311. Verma, NGO Partnerships in Victim Support: A @bbrative Approach, Journal of Legal Studies (3023
82 A, Sharma, Ethical Guidelines for Technology irctifih Protection, Indian Journal of Legal EthicsZ2R
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crucial. This integration not only aims to proté#e rights of victims and witnesses but also to
uphold their dignity and respect throughout theigesprocess.

Looking ahead, collaboration between governmerntiesntNGOs, and tech companies will be
essential to innovate and adapt solutions tailtwete unique challenges faced by victims and
witnesses. By fostering an environment that vasadsty, privacy, and accessibility, India can
set a precedent for effective victim and witnesstgmtion, ensuring that those who seek justice
are supported and safeguarded in their journeymétely, the intersection of technology and
law holds the potential to redefine the landscapeicim and witness protection in India,
promoting a more equitable and just society far all
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Abstract

The revision of India’s criminal laws marks a sigeaht effort to adapt to the evolving social dynesnand
developmental progress of modern society. Key amemtdrand stricter provisions have been introduceatddress
current societal challenges, with a focus on pratecivulnerable groups. However, a closer review révdlaat
certain areas remain overlooked, particularly theed for gender-neutrality within these legal proi@ts. Although
the Indian Constitution guarantees equality and équatection for all, it has also historically praded special
safeguards for women, children, and the elderlytifjed at the time by the social vulnerabilitiestbése groups.
This paper examines how these protections, whilenéis$ are sometimes misused, particularly in saiseolving
false accusations in marital disputes and allegagiof rape and harassment. Such misuse raisesioupgstbout
whether certain legal provisions should now be ngeteder-neutral to better reflect the changing sbieindscape.
Through an analysis of recent legal reforms, thelgtexplores whether the current framework adequéaignces
the rights of genuine victims with safeguards againisuse. This balance is essential for a fair agditable legal
system that protects all victims—regardless of gerdvhile upholding justice and integrity within ttaa
Keywords:gender equality, gender neutrality, legal refofaise accusations, victim protection, constitutao.

Introduction

The outdated criminal laws in India were revisedine up with the rapid development and
changing social dynamics of modern-day society.ictetr provisions and significant
amendments have been introduced to address théalcalmallenges of the present day.
However, a closer examination reveals that cedidiital areas remain untouched, particularly
with regard to ensuring gender neutrality in lggalvisions.

The Indian Constitution guarantees "equality betbeelaw" and "equal protection of the law"
to all citizens. It also allows for reasonable classificationdehg special protections for
women, children, and the elderly. These provisiese justified at the time of drafting, as
these groups were historically vulnerable and wistof widespread societal injustices.

While this approach made sense in the past, sob@tyevolved considerably since then.
Decades of progress and development have shiftedtabdynamics, and in some cases, the
tables have turned. Today, there is growing conoger the rise of victims in cases of false

1LL.M., BBAU, Lucknow, E mail Id Shubhanandini0809@gmaiom
2 Patna University Patna, Bihar, E mail Id kumarpravesj@gmail.com
3 Article 14 The Constitution of India,1950.
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accusations, particularly in marital disputes, sasltlaims of cruelty, as well as allegations of
rape and sexual harassment.

Although these laws were originally designed tai@cbvulnerable individuals, the misuse of
these protections for personal gain has emergedrasibling trend. As society advances, it is
crucial to address these changing challenges asdreerthat legal provisions strike a fair
balance—protecting the genuinely vulnerable whilevpnting the abuse of the law. At the
same time, it's important to recognize that genwases of cruelty, harassment, and sexual
violence still exist, and many go underreported twukear, stigma, or reprisal.

The goal is to analyze the recent changes in caimaws related to the rights of victims,
especially in cases of cruelty, rape, and sexuassaent, without any gender bias. The focus
is on how these legal reforms are meant to protietims while also ensuring fairness and
justice for everyone involved, regardless of genttewill also examine whether the current
legal system effectively balances the rights oftimis with measures to prevent misuse,
considering the changing dynamics of society ardjtowing concerns about false accusations
and the need for gender-neutral justice.

Comparative Analysis of Legal Framework

Rape

Section 375 of the Indian Penal Code (IPC) defiapg, focusing primarily on the absence of
consent. It lays down circumstances under whiclualeixtercourse is classified as rape, such
as when it occurs without a woman’s consent, thnotmyce, threats, or deceit. It also
categorizes any sexual activity with a girl und@rak statutory rape. A controversial aspect of
this provision is the marital exception, which exgs non-consensual sex between a husband
and wife—if the wife is over 15 years of age—fromirly considered rape. This exception has
faced significant criticism for failing to recogeizmarital rape and perpetuating gender
inequality within marriage.

Section 63 of the Bharatiya Nyaya Sanhita (B\Nf}roduced as a modern replacement for the
IPC, also deals with rape but brings several psxive reforms. Like Section 375, it defines
rape as non-consensual sexual intercourse butda®wd more precise definition of consent,
emphasizing that it must be informed, voluntaryd @xplicit. One of the most significant
changes is the removal of the marital rape exceptinaking non-consensual sex within
marriage a punishable offense, irrespective ofitifie’s age. This change marks a progressive
shift toward recognizing women’s autonomy and asisirey marital rape, aligning Indian law
more closely with international human rights stadda

Despite these progressive elements, both provisEmsin gender-biased. Section 375 of the
IPC and Section 63 of the BNS focus exclusivelyf@male victims and male perpetrators,
reinforcing the traditional view of rape as a cric@nmitted by men against women. This

4 Section 375 Indian Penal Code (IPC),1860.
5 Section 63 Bharatiya Nyaya Sanhita (BNS), 2023.



Journal of Legal Studies, International Refereed ReReviewed Journal

ISSN 2321-1059, Vol. 12, Issue II, July 2024

www.journaloflegalstudies.co.in Page69
approach overlooks the fact that men and indiveledlother genders can also be victims of
sexual violence, and that women can be perpetrddgraot addressing these possibilities, the
legal framework remains limited in its scope, failito adopt a truly gender-neutral perspective.
This bias raises concerns about whether the l&ullysequipped to protect all victims of sexual
violence.

While both sections aim to protect victims of ragection 63 introduces several key

improvements over Section 375. Its broader definitf consent ensures greater legal clarity,
and the removal of the marital rape exception c&le more inclusive and just approach.
However, the continued gender bias in both prowsiindicates that more reforms are
necessary to achieve a legal framework that offestection to all individuals, regardless of

gender.

In conclusion, Section 63 of the BNS represents@aferward by removing outdated exceptions
and providing a clearer definition of consent, ot laws still suffer from a gendered approach
to rape. Addressing this gender bias is essemtiarisuring that the law truly delivers justice

in a manner that is fair and equitable for all.

Cruelty

Section 498%0f the was introduced to address the increasicglémts of cruelty against
married women by their husbands or in-laws. The/ipion specifically targets cruelty in the
form of physical or mental harassment, particularhen it is done to coerce the woman or her
family to meet unlawful demands for dowry. This t&mT is non-bailable and non-
compoundable, meaning that the accused cannot ajeteasily, and the case cannot be
withdrawn or settled out of court. Section 498A waesigned as a protective measure for
women, offering legal recourse for cases of doroediuse and dowry-related harassment.

Section 85of the Bharatiya Nyaya Sanhita (BNS), which seaek®place the IPC, also deals
with cruelty in marriage but makes some significelminges. Like Section 498A, Section 85
addresses cruelty committed by the husband orvetadf the husband, including physical and
mental abuse. However, Section 85 attempts tofyesdime of the criticisms surrounding the
misuse of Section 498A. Over the years, Sectio488 been criticized for being misused by
some parties to make false allegations, oftentasl@o get support in marital disputes. Section
85 aims to strike a balance by introducing provisithat protect genuine victims of cruelty
while also incorporating safeguards to preventisuse.

One of the key differences between Section 498A%eution 85 is the approach to handling
complaints. Section 498A is non-bailable and nomygoundable, leading to immediate arrest
upon filing of a complaint, which has led to comeabout harassment of the accused, including
elderly family members. Section 85 of the BNS idtroes procedural safeguards, such as pre-
arrest inquiries and mediation options, which aomptevent frivolous or false cases from

6 Section 498-A Indian Penal Code (IPC),1860.
7 Section 85 Bharatiya Nyaya Sanhita (BNS),2023.
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leading to unnecessary arrests. This change refeeatore balanced approach, ensuring that
victims of cruelty are protected while also safedugy the rights of the accused.

Another important distinction between the two smtdiis their broader societal impact. Section
498A has long been viewed as a provision that, evhécessary, often tilts in favor of the
woman without sufficient checks to prevent misu@&tics argue that it creates a presumption
of guilt against the accused, making it vulnerdbléalse accusations. In response, Section 85
of the BNS incorporates specific guidelines toeatétiate between genuine cases of cruelty
and false allegations, aiming to ensure that jasticerved for both the victim and the accused.

However, like its former, Section 85 remains geralased in its scope. Both provisions focus
solely on women as victims and men as perpetratoliag to recognize that men or individuals

in same-sex relationships can also face crueltyppmestic settings. This gender bias limits the
broader applicability of the law and does not fihe diversity of modern relationships and
family structures.

In conclusion, while Section 498A of the IPC wgsi@neering law designed to protect women
from domestic cruelty, its misuse and broad appboded to the need for reforms. Section 85
of the Bharatiya Nyaya Sanhita addresses theseenmby introducing procedural safeguards
and promoting a more balanced legal approach. Hekydaoth provisions remain gender-

biased, emphasizing the need for further reformeniure that the law protects all victims of
domestic cruelty, regardless of gender.

Recent Trends of Reporting

In recent years, data on crime trends providedhbyNational Crime Records Bureau (NCRB)
has been essential in understanding shifts in nehgatterns and the judicial response in India.
However, the NCRB website is currently under maiatee, with no new data available beyond
the last report from 2022.

The following table provides a year-wise breakdmidata from 2016 to 2022, as recorded by
the National Crime Records Bureau (NCRB). This tiégalights total number of investigation
reported, number of cases ended as a false repavelhas the percentage of false reported
cases. In the face of an ever-increasing crime itat@ital that we make sure that the rise in the
statistics is only due to an increase in the nunoberimes committed rather than a misuse of
the legal systerh.

Number of cases ended as final report False as\\@&RRB Data

0,
Year Total Cases for No. of Cases Ended a{ Plzegm%zr:jt?seF(irglclg ;)%Sr]s
Investigation Final Report False False

8 Carrel, P. M., & Masters, W.H. ‘Sexual molestatafrmen by women’, [2007] Archives of Sexual Behayiol.
11(2), 117.
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2016 497482 24620 4.95
2017 529917 22716 4.29
2018 554936 24716 4.45
2019 591155 32497 5.48
2020 573049 26449 4.62
2021 631052 32345 5.13
2022 650033 36715 5.65

PERCENTAGE (%) OF CASES ENDED AS FINAL
REPORT FALSE

2016 2017 2018 2019 2020 2021 2022

The rise in reported cases, viewed in a positiylet isuggests a societal shift where people are
now maore open about their experiences, choosisge justice rather than staying silent due
to fear of social stigma or shame. This increafleats growing awareness and courage among
individuals to address issues that were once hidbgdmd closed doors.

However, recent data also reveals a rise in fadperts, adding complexity to the justice
system’s response. During the COVID-19 pandemicgmwiockdowns kept people indoors,
cases of domestic disputes, violence, and reldfedses saw an increase, leading to a surge in
investigations. This period exposed household vabiBties and highlighted an increase in
contentious or disputed claims. These trends ilitistboth the positive movement towards
transparency and justice-seeking, as well as th#leciyes posed by potential misuse of the
reporting system.
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Sub analysis Under Different Heads

In addition to the previous table displaying anrdeth from 2016 to 2022, the following table
categorizes reported offenses by type, percentadjeding the total number of cases reported
alongside the number of cases identified as false.

Cases ended
Total Case| Final Report

Crime Head for False as per | Percentage
Investigatio] NCRB Report
202z

Cruelty by Husband or his relatives 195393 7076 623.
Rape 44785 4340 9.69
Attempt to commit rape 4990 760 15.23
Assault on Women with intent to
Outrageher  Modesty 115091 6821 5.93
Insult to the Modest of Women 14124 449 3.17
Dowry Prohibition Act 22714 356 1.57
Domestic Violence Act 870 11 1.26
Total Crime against Women 650033 36715 5.65

This data shows that although false reports doakerup a large portion of cases, they are still
present and have been slowly increasing over tiwen though false reports aren't the
majority, their steady rise highlights the impoxarf carefully handling these cases to prevent
misuse of legal protections and ensure fairnefiseijustice system.

Victims of False Accusations

Victims of false accusations experience a seriong &f injustice. Laws meant to protect the
vulnerable can sometimes be misused for persoaabns or revenge, causing real harm to
those falsely accused. The effects of these agonsajo beyond simple inconvenience, often
damaging the person’s reputation, finances, andtahemell-being. Although there are
safeguards in place for real victims, misuse ofaiedegal protections has become a concern
in India, especially in specific sections of the lmentioned in the above table but most notably
under Section 498A of the Indian Penal Code (IP€iiSn 85 of the Bharatiya Nyaya Sanhita
(BNS) addressing domestic cruelty, as well as 8e@ir5 IPC/Section 63 BNS pertaining to
sexual offenses.
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Section 498-A IPC and Section 85 BNS: Misuse and digial Observations

Section 498A of the IPC, now reflected in Secti®no8 the BNS, was initially introduced to
protect married women from cruelty by their huskzsaodin-laws, a commendable effort to curb
harassment and abuse. However, various court easkseports from the National Crime
Records Bureau (NCRB) have indicated misuse ofgtasision. In recent cases, individuals
have used Section 498A to harass or retaliate sighir spouses, leading to a growing judicial
concern about false accusations. Data suggestwifiat many cases under Section 498A are
genuine, a considerable number are filed with igitenotives.

The Supreme Court has frequently highlighted thadlehges posed by misuse of this section.
With friction rising in marriages, there is “incsaal tendency to employ provisions such as
498A IPC”, which was “aimed at preventing cruelgmamitted upon a woman by her husband
and her in-laws by facilitating rapid state intartien..., as instruments to settle personal scores
against the husband and his relatives”, SupremetTdturthermore, in the case 8tshil
Kumar Sharma v. Union of Indi the Court remarked that many complaints undeti@ec
498A are filed not out of genuine grievance butasay to pursue personal vengeance. The
Court acknowledged the misuse of Section 498A iottear landmark cas@reeti Gupta v.
State of Jharkhartf where it observed the need for the Legislatuneéssess this provision
in light of its misuse. Similarly, in a recent dgon, the Supreme Court imposed a fine of Rs.
5 lakh on the father of a complainant who had ffidde cases across different jurisdictions to
harass the husband, demonstrating the courts' ggoWustration with these instances of
malicious litigation'?

False Accusations in Rape Cases: NCRB Data And Lddanplications

The misuse of legal provisions is not limited tarskstic disputes. Section 375 of the IPC,
dealing with rape, now reflected in Section 63hef BNS, is a critical law for protecting the
rights and dignity of sexual offense victims. Utiéorately, it too has seen instances of alleged
false accusations. According to NCRB data, lesa G206 of rape cases under investigation
were ultimately found to be fafse Although this is a small percentage, the consecgs for
those falsely accused are severe, as accusatiauglofature carry intense social stigma and
can lead to prolonged mental and financial suftgreven when proven unfounded.

The Supreme Court has acknowledged that while tléeqtion of genuine victims is of
paramount importance, there is also a need to safdggainst the misuse of laws intended to
prevent heinous crimes. This delicate balance lestvpeotecting true victims and preventing

9 https:/findianexpress.com/article/india/sec-498mip-used-to-settle-personal-scores-against-hushiarkin-sc-
7763471/ visited on 22-10-2024

102005 6 SCC 281

HAIR 2010 SC 3363

12 https://www.livelaw.in/supreme-court/s-498a-ipc-sipe-court-imposes-rs-5-lakh-cost-on-wifes-fattogr-f
filing-false-cases-at-different-places-to-harassbaind-255624 visited on 15-10-2024

13 https://www.thenewsminute.com/news/what-data-fadgee-cases-doesn-t-tell-us-163631 visited on 12a1
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the victimization of the falsely accused underssdhe need for legislative re-evaluation and
judicial vigilance.

Support System in India

Victim (noun)- a person or animal that is injurédled or hurt by somebody/something. In
legal terms, the wordictimis a gender-neutral term, referring to any indial—whether male,
female, or otherwise—who has been harmed, injunekllled by an act of violence, negligence,
or accident. Despite this neutral definition, Inglilegal system and support structures have
largely differentiated the types of protections amdources available to male and female
victims, especially when it comes to addressindevice, harassment, and abuse. While it is
acknowledged that women have historically been naohgerable to certain crimes, leading to
dedicated support systems, male victims and thmécific challenges are less frequently
addressed in India’s support network.

The National Commission for Women was set up asitsty body in January 1992 under
the National Commission for Women Act, 1990 (Act Zbof 1990 of Govt.of India) to review
the Constitutional and legal safeguards for womecommend remedial legislative measures,
facilitate redressal of grievances and advise thge@ment on all policy matters affecting
women!* The NCW operates several specialized cells toesddhe diverse issues women face
in India. The NRI Cell focuses on complaints anditahdisputes involving Non-Resident
Indians, providing legal and procedural assistatcavomen who often face significant
challenges due to the complexities of internationairiage and legal jurisdictions. The Policy
Monitoring and Research Cell is tasked with exangnthe socio-economic conditions
impacting women across the country. This cell ndi anonitors existing policies but also
conducts research to suggest improvements, enstivaighe evolving needs of women are
consistently reflected in socio-economic initiasve

The North East Cell addresses the specific issamdfby women from India’s North Eastern
states, who often encounter unique challenges algedographical, cultural, and economic
factors that may not be fully understood or repmése:in mainstream policymaking. This cell
works to amplify their voices and advocate for teses tailored to these needs. Furthermore,
The Women Safety Cell is responsible for keepiaghtrof acid attack cases, a severe crime in
India that mostly affects women. This cell worksthwipolicymakers to create Victim
Compensation Schemes, which offer financial andicaédupport to help survivors recover
and rebuild their lives. Through these specializells, the NCW addresses a wide range of
issues, providing focused support and help to wofnem different backgrounds and with
different needs.

Additionally, each state in India hasGaime Against Women (CAW) Celt Mahila Aayog
(Women’s Commission) that addresses women’s greasm@and enforces legal protections.
Numerous government-funded women-centric NGOs aplihes also operate nationwide,

14 http://ncw.nic.infcommission/about-us/brief-histiry:text=  The%20National%20 Commission%20for%20
Women, 20%200f%201990% 200f%20Govt visited on 24024.
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providing safe, reliable resources for women faabgse, harassment, or exploitation. This
comprehensive network allows for immediate and ictfpé assistance to female victims,
offering legal support, counseling, and, in somgesafinancial aid through schemes like the
Nirbhaya Fund, aimed at enhancing women'’s safebpth urban and rural areas.

In contrast, support systems for male victims imidnare not much and is largely
underdeveloped. Despite the existence of privat®Blénd helplines dedicated to men’s issues,
there is no equivalent to the NCW or a dedicatagtgument body that addresses the challenges
men may face as victims, whether of false accusatar abuse. This lack of a structured,
government-backed support system for men has |danited resources for redressal and
support. As cases of alleged false accusationsrimedtic violence and harassment claims rise,
particularly involving accusations of cruelty orvely demands under laws like Section 498A
of the IPC, the absence of a formal support netd@rknen has become a growing concern.

Also, women victims have access to support systémsvomen’s cells, fair compensation,
and often have their legal expenses covered ifegkedourts also consider the mental, physical,
and emotional impact on women, which helps prothgen with better support. However, male
victims don't receive the same help. Even when @renfound innocent, they get very little
compensation, and there is hardly any supportiisbcial stigma they face. Male victims go
through similar emotional and financial struggles ave far fewer resources available to help
them recover and move forward.

Furthermore, the lack of a structured support nkvwoeans that male victims have limited
access to legal assistance, counselling, or victimpensation, making it challenging for them
to pursue justice effectively. Thus, while Indiash@ade significant progress in creating a
support system for female victims, there remaingrdralance that fails to recognize the needs
of male victims adequately.

Conclusion

In conclusion, this research paper examined theoressbehind the introduction of new criminal
laws in India, specifically the Bharatiya Nyaya B (BNS), with a focus on Section 63 of
BNS (formerly Section 375 IPC, dealing with rapajl &ection 85 of BNS (formerly Section
498A IPC, addressing domestic cruelty). The maijecitve was to determine whether certain
laws, initially crafted to protect vulnerable grayghould now be made gender-neutral due to
instances of misuse over time.

A close analysis of NCRB data showed that whiledalccusation cases are not the majority,
they still make up a significant percentage of regmbcases. What's more, the rate of these false
accusations has been growing in recent years. £baxe acknowledged this issue in several
cases, noting how some legal protections are lmisgsed, yet changes to address this problem
are still minimal. The newly updated criminal lawshile a step forward, still lack
comprehensive support and recognition for all msti with most protections and resources
focusing primarily on female victims.
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While the grave nature of these offenses meang#matine cases of assault, cruelty, and abuse
must absolutely be taken seriously, it is equatigartant to consider the other side of the issue.
Fair and balanced treatment for all victims, reggasiof gender, is essential for a justice system
that supports every individual affected by crimecBgnizing this need for gender-neutral
support will help in building a more just and equit legal framework for everyone.
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The Bedrock of Criminal Trial: Exploration of “Arre st”
Under the Bhartiya Nagarik Suraksha Sanhita, 2023

Ms. Sumedha Saxera

Abstract
The main function of the court is to render justigeresolving any legal or factual issue, whiclsesibetween two
parties. In criminal cases, justice finds its wdyew offender gets punished for his crime beyondaeable doubt
through finding the truth with the help of relevavidences. The police, the investigating agentiescourt play a
pivotal role in administering justice but the raadp of finding the truth through evidences and eging) justice is
so long. So, the entire process can be dividedlimae major stages: pre- trial, trial and postl stage. Unnecessary
delay in pre-trial procedure leads to delay inl tiad hence in justice too. In criminal justicetsys it is also said
that- “Justice Delayed is Justice Denied”. The mions relating to arrest of persons are part ardgb of pre-trial
procedures. In this article it will be endeavoutedanalyse the new existing provisions related rtesh under
Bhartiya Nagarik Suraksha Sanhita,2023 along witimtioring ratio decidendi of few landmark judgemeats
honourable supreme court of India which have det to change in arrest procedure outlook keepingiéw the
changing needs of the society and its comparistmtive Code of Criminal Procedure, 1973, the previmosedural
law.
Keywords: Pre-trial procedure, arrest, justice, relevant esites, investigating agencies

Introduction

Article 21 of the Indian Constitution declares:

“No person shall be deprived of his life and peeddiberty except according to the procedure
established by lavg”

Here, the phrase ‘procedure established by law/iges an exception to this right meaning
thereby that the law of the land prescribes theuanstances and procedure under which the
personal liberty of the person can be curtaileduph arrest and detention. Arrest can be made
when crime is committed and for this, there is haavea special state agency which helps in
detecting and preventing the crime. Therefore, esate has its police force for this purpose.
According to sec.23 of the Police Act,1861, polifeicers have an obligation to stop crimes
from being committed, find and prosecute crimirzadd apprehend anyone whom they have the
legal authority and sufficient grounds to dé.9doreover, failure to fulfil this obligation caes

a penalty under sec. 29 of the same*Act

Arrests are made by police to begin most of thenickdl prosecutions, obtain control of
individuals regarded as dangerous and to addresssghat arise in the community. Since the
act of making an arrest is so fundamental to ourception of law enforcement, the sheer

1 Advocate, Bar Council of Uttarakhand, Email id: sumedbaxena06@gmail.com.
2 INDIA CONST. art. 21.

3 The Police Act,1861, §23.

4The Police Act,1861, §29.



Page78 Ms. Sumedha Saxena

number of arrests that police officers make isdeedly used to gauge their effectiveness. The
fundamental tenet of criminal justice policy isttlarests are necessary for law enforcement.
Personal liberty is the inherent right of everyiitdual as well as fundamental right, as has
been prescribed by our Indian Constitution undet Ipiaof it. But this personal liberty can be
curbed through government coercion by public seéssaten it becomes necessary to achieve
the public aims and makes the practice of suclstlegitimate.

So, to set the criminal law in motion and to keephal tongue for maintaining a civilized
society, arrest plays a pivotal role. There aredhstages of a criminal proceedings in India
namely pre-trial stage, trial stage and post-stiafje. Further, crime is the very essence of these
three stages of criminal law which may be cognigal non-cognizable. Commission of the
crime leads to registration of the first informatioeport by the police or complaint to a
magistrate. Then arrest, anticipatory bail, inygggtton by the police etc. come into play before
magistrate who takes cognizance of the mattereatrihl stage. Arrest ensures the presence of
the accused at the time of the trial. The termsameginces the time during which an accused
person is deprived of his liberty including detentin police lockups to the accomplishment of
criminal trial including the time of appeal.

The Dimmish Origin

The concept of arrest is not new in India. Ancidimtdu legal system has the oldest pedigree of
any known system of jurisprudence. As, at that tmoeseparate department used to exist for
arresting the accused as in the present time. tAusesd to be the judicial process of a court
wherein an accused was taken into the custodynf&nance can be drawn from the incident of
Lord Krishna'’s birth as he was born in prison. Bans at that time there used to be arrest and
existence of prison too. At that time there wereetbled rules regarding arrest and the grounds
of arrest were alien to the legal system. In Meai@eriod arrest used to be for wrong doers,
for slaves and for specific class of people depguheir freedom without any uniform settled
rules.

Moreover, in the modern world, the scientific amtiustrial revolutions along with the
renaissance and reformation gave the impoverishddppressed a newfound awareness of
their rights. As a result, there was a revolutiorpolitical frameworks as well as in societies
and ideas. Liberty prevailed over illegal and adrit arrest and detention after the two world
wars and was protected by the U.N. Charter anewsiinternational covenants and saved the
future generations from the scourge of war andltgeity of the human being was recognised
then. However, the one whose liberty used to duhtedugh arrest began to pursue proceedings
of the court. So, different provisions as to theestrwas made in various countries as per the
rule of law prevailing in such countries. In Indearest provisions are dealt with in Chapter V
of Bhartiya Nagarik Suraksha Sanhita, 2023 frontise&5-62.

Jurisprudence of Arrest

Arrests are the quintessential police actions.i&t glance, it seems unbelievable that any
police officer has the de facto authority to stigi@@someone for rest of his life. An arrest is
basically nothing more than the police officer'sigg@ment, whether correct or incorrect, that
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there was a reasonable suspicion that a specdicidual had committed a specific crime at
that specific moment. Depending on the circumstsisoeh as personal grudge or the arrestee’s
race, religion, caste, politics or organizationfiiliation, the officer may have been acting
dishonestly or entirely incorrect. Because of ttig,law demands that there should be a judge’s
determination of probable cause before an arresbeanade without a warrant. But the judge’s
finding of probable cause only proves that thegersason to suspect that the suspect committed
a crime. It would appear to be an egregious viotatif the presumption of innocence to infer
guilt from a brief andex partedetermination of probable cause as the Indianinamaw
follows this cardinal principle of “presumption imhocence” and the basis of the criminal law
lies in the same. Hence, this right to remain immbcshields a person from detrimental
government actions until after a verdict or pleayoilty. As the intention of the state is not to
punish but to prevent the offender from becomingjtive, the pre-trial detention in jail is
‘regulatory’ and not ‘punitive’.

Furthermore, Indian criminal law is based on ttHierraative theory of punishment and follows
“hate the sin, not the sinner”. So, the provisioharrest somehow protect and help the criminal
justice system as these provisions do not resglivictions. They are mere deterrent in nature
and paves way towards justice following the cardmanciples of criminal law and the
principles of natural justice. Moreover, the arerstures the presence of the accused at the time
of trial. So, it can be considered that the pravrisiof arrest gain its authenticity as a foundation
of criminal trial through the fundamental princigélaw that states that “an accused person is
presumed innocent until proven guilty.” Howeverrdh should be a link between Art.21 of
Indian Constitution and the presumption of innoeemdhich must be followed by the law
enforcement agencies.

Meaning of Arrest

There is no universal definition of an arrest, dmere is no common nomenclature for the
various police practices that initiate the crimipabcess and deprive people of their liberty.
However, a functional definition of arrest can legarded as, ‘when a person is seized and
confined by a valid and lawful authority’ may bensaered as arrested. According to the study
of United Nations, arrest is:

“The act of taking a person into custody under thtb@rity of law or by compulsion of another
kind and includes that period from the moment h@dsed under restraint up to the time he is
brought before an authority competent to orderduatinuous custody or to release hifm.”

The term arrest has neither been defined in anstantive criminal law nor was defined in the
code of criminal procedure,1973. Even it has alsblbeen defined in the present Bhartiya
Nagarik Suraksha Sanhita,2023. However, in singi@$ it can be stated as taking custody of
the body of a person under legal authority resgltindeprivation of his liberty. The word arrest

5 B. P. SrivastaveRight Against Arbitrary Arrest and Detention Undhaticle 9 of the Covenant as Recognized
and Protected Under the Indian Lail IND. LAW REV. 29-56 (1969).
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has been originated from the French word ‘arreicwimeans ‘to stop or stéy'The purpose

of the arrest is two-fold, firstly, to ensure theegence of the accused before the magistrates
during the trial proceedings and secondly, to pneaey person from committing a cognizable
offence or to apprehend habitual offender or arcawict or a person under suspicious
circumstances or as precautionary measure. Theepohn also arrest a person who has
committed a non-cognizable offence in order to iokités correct credentials.

Types of Arrest
The previous Code of Criminal Procedure,1973 coptated and now, in present the existing
Bhartiya Nagarik Suraksha Sanhita,2023 contemptatesypes of arrest:

» Arrest with warrant

* Arrest without warrant
If a person commits a non-cognizable and bailalffenoe then a warrant of arrest is a
prerequisite condition to accomplish the arresuath person. However, if a person commits a
cognizable offence then an arrest may be made witbiotaining an arrest warrant from the
magistrate to prevent such person from immediatiefconding from the crime scene. It would
be inane to insist on obtaining a warrant of arreguch situations. It is mandatory for the
police officer to record the reasons in writinghis case diary for arresting or not arresting the
accused as was held Joginder Kumar v. State tfttar Pradesh. The aforesaid reasons are
subject to judicial scrutiny and where it seemsafrest is unjust, the court may grant bail to
the accused.

Changes in Arrest Procedure Under Bhartiya NagarikSuraksha Sanhita, 2023

An important development in India’s legal systemBisartiya Nagarik Suraksha Sanhita, 2023
(hereinafter referred as BNSS) which addressesnthiéfaceted nature of arrest procedures
with greater focus on protecting individual rightkile upholding public order. The BNSS
which has been enacted to update redundant anduated clauses and brings it into
compliance with the modern legal and human riglsns, provides detailed guidelines for
arrests made by the police, private citizens, araistrates. This new law guarantees
transparency, accountability and the preservatiathe civil liberties by outlining the duties
and procedures that must be followed during arsarre

The BNSS aims to strike a balance between the feedhe law enforcement and the

fundamental rights of the citizens of our nation feguiring an accurate identification of

arresting officers, the creation of thorough arrsstmorandums and the right to legal

representation. The new arrest provisions undeBt8S, 2023 which replaced the previous

Code of Criminal Procedure,1973 are being compheed as follows:

» Firstly, if the arresting officer wants to arrdst¢ tinfirm or aged persons for a crime carrying
a sentence of less than 3 years, he cannot dathe snless he gets the prior assent of an
officer not lower than the rank of the DSP as @er35(7) of BNSS.

6 Muneeb Rashid MalikThe Dynamics of ArresGREATERKASHMIR (July 20, 2024), https://www. greaterkashmir.
com opinion/the-dynamics-of-arrest/ .
7 Joginder Kumar v. State of Uttar Prade§h994) 4 SCC 260 (India).
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Along with the attested arrest memo by a family rhenas a witness, the person who used
to be arrested had a right to choose a friendlative to whom the arresting officer could
inform about his arrest under the old Code of GmahiProcedure,1973 under sec.50-A.
However, under sec.48 of BNSS, the person whobeithrrested, may now designate “any
person” (not just a friend or family member) torb#ified about his arrest. So, the scope
of this section has been widened now.

Thirdly, according to the sec. 41-C of the CrP@, 3tate Government was mandated to set
up control rooms for information of arrestees atdrstrict and state levels. However, under
sec.37 of BNSS, in addition to these control rooting, State Government must assign a
police officer to each district and police statiomder the BNSS in order to keep the track
of the arrestees and the offences they have coetmniBvery district headquarters and
police stations must have this information promthedisplayed, including digitally.
Fourthly, under sec.43 of CrPC, when an arrest made by a private person of any
proclaimed offender or any such person who usedramit any cognizable or non-bailable
offence, then after such arrest, the private pervgas required to handover the arrested
person to the police without ‘unnecessary delag tishe was prescribed as to which such
arrestee should be handed over to the police. Henvas per sec.40 of BNSS, the private
person must hand over the arrested person to thoe pathin 6 hours of arrest.

Fifthly, BNSS gives the discretionary power of wsithe handcuffs to the police while
arresting or producing a person before court ificha habitual offender or as a repeat
offender has escaped from custody or has comnitedin specified grave offences e.g.
(murder, rape, terrorist acts, organised crimegy delated crimes etc.). This list of specified
offences is exhaustive in nature.

Sixthly, Section 53 and Section 53A of CrPC, refipecsection 51 and 52 of BNSS
respective have widened their scope by enabling patice officer” in place of the phrase
“police officer not below the rank of the sub-insf®”. Now any police officer can seek
the medical examination of an accused. It is ats@ mandatory for the medical practitioner
to immediately forward the examination report te thvestigating officer, which was not
explicitly stated in the CrPC.

Seventhly, Section 54 of CrPC respective to Sed®mf BNSS, one more proviso has
been added which provides for an additional exaticineof a female arrestee, meaning
thereby, if a female arrestee considers it necgdsado so then the registered medical
practitioner has the discretionary power to doshmme.

Eighthly, Section 57 of CrPC respective SectiomBBNSS now provides that the accused
shall not be detained in custody for more than @rér and shall be produced before any
magistrate irrespective of the appropriate jurisoic

Analysis of the Changes in Arrest Procedure under BSS

Firstly, in sec. 48 of BNSS, the obligation of dip® to inform regarding the arrest of accused
to his friends, relatives or any such person notaeth@y him, has been replaced by the phrase
“any other person mentioned by him”. There is dedénce in words “nomination” and
“mention”. The word “mention” shows restriction volition of the arrestee while the word
“nomination” lays emphasis on his choice. The wongntion’ may cover a wide range of
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persons regardless of arrestee’s choice or inteéréstving such persons informed. Thus, BNSS
now weakens the scope of this safeguard by resggieccused’s choice.

Secondly, section43(3) BNSS gives discretionarygrdw police as to ‘handcuffing’ in case of
certain mentioned offences in the clause but ttrtedaction of this statutory power curtails the
well settled constitutional right which has beemtiaed under art.21, provides person’s right
to live with dignity. It has been also held by fy@ex court in case dPrem Shankar Shukla v.
Delhi Administratiofithat to bind the arrestees and prisoners with hefglor some other iron
fetters is prima facie unconstitutional becausésobeing arbitrary and also it affects human
dignity. Further, the Supreme Court has set sonmiptes in case ofunil Batra v. Delhi
Administratior for handcuffing which should be followed in arreases, which are as follows:
» Prisoner should have a credible tendency of vi@enc
» If handcuffing is being used then it should be uzelg for a short spell of time.
* The grounds on which such fetters are being usedidtbe communicated to victim
and arrestee both and also be recorded in a journal
» There should be a quasi-judicial oversight on dseich fetters and if it needs extension
then permission from the judicial magistrate shdagdh pre requisite condition.

In both these cases, the Supreme Court held thag nsk of escape should not be the only
reason for handcuffing. Further, the new sub-clamphasises that handcuffing may be made
keeping in mind ‘the nature and gravity of the nffe’. This phrase is vague and hence unclear
in its implication because it does not clarify wiatit alludes towards the ‘kind of offence’ or
the ‘manner of commission of the offence’.

Further, the new provision relating to handcuffingy be misused to harm the dignity of the
offenders accused of committing offences within bieads of ‘offence against state’, ‘acts
endangering the sovereignty, unity and integritinadia’ and ‘economic offences.’ This simply
runs counter to the adversarial system of trial reimethe accused remains ‘innocent’ until
proven guilty. Thirdly, section 51 and 52 of BNS&swidened the scope by enabling “any
police officer” in place of “police officer not balv the rank of sub-inspector”. This restriction
of rank of police officer has now been removed had made the procedure a bit downhill.
While on the other hand, widening the scope of ‘jaolice officer’ may create risk of collection
of samples improperly by those junior officers wheove less skills or are only trainees and
hence removes the safeguard present in CrPC whdghires police officer who is qualified to
be a rank of sub inspector and with it shall aféechaccused’s right of fair trial.

Conclusion

In summation, the provisions relating to arresBMNSS are almost identical to provisions
relating to arrest in CrPC. Some new provisionshaidened the scope of arrest while some
have narrowed its scope. The insertion of new elaekating to handcuffing in certain enlisted
offences in arrest procedure is a welcoming stepweéver, the same provision may be

8 Prem Shankar Shukla v. Delhi Administrati¢h980) 3 SCC 526 (India).
9 Sunil Batra v. Delhi Administratiqr{1978) 4 SCC 494 (India).
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politically misused to downgrade the political oppats in cases of economic offences,
offences against state and acts endangering thereigmty, unity and integrity of India. The
inclusion of the term ‘any police officer’ in placd ‘police officer not below the rank of the
sub-inspector’ in section 51 and 52 of the BNSSdas®d the procedure relating to the medical
examination of the accused, however the same nsayaald fuel to the fire of already existing
numerous cases of police atrocities across thetigoun

So, the legislature should strive to provide safeds in respect of these new provisions because
the law should be made for proper functioning @iety and societal interest must be supreme.
On the other hand, the rights of the accused shalatiilbe safeguarded by the legislature and
the cardinal principle of criminal trial, that igtesumption of innocence of the accused until

proven guilty’ should be upheld in all respect.
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Community Service as a Restorative Justice Tool: $t
Applicability with Special Reference to the offencef Theft

Ms. Sudiksha Kejriwal

Abstract
It is apparent that the criminal justice system t@keep going on its path of steadfast reformaitidight of evolving
conditions. The traditional punitive measures sashimprisonment or fines, often fail to address uhderlying
causes of offences or foster rehabilitation foenéfers. The recent adoption of community servingeseing as a
form of punishment under the Bharatiya Nyaya SanBii23 has offered a reformative approach that easi#es
accountability, reparation, and reintegration insociety. This paper examines the principles ofresive justice
and how community service aligns with its objectiwe®ncouraging offenders to actively contributehe well-
being of victims and the community at large. Theptidn of Community Service reflects a growing rexdtion of
the importance of social responsibility, civic paipation, and active citizenship. Through an as@yof legal
frameworks, case studies, and comparative pracfices other countries, the paper advocates for fysesnatic
implementation of community service as an alteueato incarceration for minor offences and lay dospecific
guidelines with regard to offence of theft. Commusitytencing in India is still a relatively unexpddrarea, despite
there being an abundant amount of literature distg alternatives to custodial sentencing. Thisgragelves into
the role of community service, examining its widmmia, cultural, and developmental dimensions ad.wel
Keywords:Community Service, reformation, petty offence, theftorative justice.

“Punishment is not for revenge, but to lessen crimé reform the criminal.”
.... Elizabeth Fry

Introduction

The foundation of all criminal jurisprudence is idea that an offence must be specified; an
incident that is committed by an individual bunist classified as such on the day it occurs is
not interpreted as such. An offender must be pexdigbr whatever offence they do, and this is
where the notion of punishment enters the pictidrem the very beginning, the objective of
punishment has been a contentious topic. Someashmntended that it serves as a deterrent
to criminals, while others contend that it servesaaeformative tool. Following the midway
through, the Indian criminal justice system embddoeth the approach. The Indian Penal Code
(IPC), 1860 was the principal law on criminal oftes in India for a very long period. Offences
covered include those affecting: (i) human bodyhsag assault, hurt and murder, (i) property
such as extortion and theft, (iii) public orderls@s unlawful assembly and rioting, (iv) public
health, safety, decency, morality, and religion) @lefamation, and (v) offences against the
state and etc.

1 Research Scholar, Faculty of Law, Banaras Hindu Univéys LLM-BHU, Email:
sudiksha.kejriwal@bhu.ac.in
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The IPC has undergone numerous amendments ovgedngto add new offences, modify the
existing ones as per the changing needs of thetgoéireviouslynecessitas non habet legem
a legal maxim found in the Indian Penal Code, iraddd application and was only applicable
in cases of necessity where it was necessary t@prgreater harm. However, the legislature
expanded the scope of this maxim in the Bharatiyayld Sanhita, 2023 (hereinafter referred to
as BNS, 2023) and it now applies to petty offeraewell, for which community service is the
punishment. This does not absolve the offenderiofical responsibility, but it ensures that no
harm is done to them. Though it does not exondhat@ffender from criminal liability but it
ensures that no harm is caused to the offender.

Over time, the idea of punishment has changed fsemg solely retributive to being more
reformative and rehabilitative. Among these, comityuservice provides a constructive
response to crime while promoting the welfare @festy. By involving offenders in productive

work that helps the community, community servicevee as a reformative penalty that
emphasizes rehabilitation. Offenders can make a centribution to society through

community service, it is particularly effective fapon-violent and petty offences. Offenders
learn responsibility and the importance of makingoastructive contribution to society by
taking part in projects like cleaning public areag)ping out at community centers, or
contributing in social welfare initiatives.

Community service reduces the risk of reoffendiggidstering empathy, skill development,
and a sense of belonging. It also adheres to thalsdf restorative justice, which promote
restoration and reconciliation over harsh punishtmenmprisonment often results in
overcrowded prisons and stigmatization of offendBysproviding offenders an opportunity to
engage in constructive work for the betterment ofiety, community service ensures
accountability while fostering personal growth &odial reintegration. It reflects a progressive
understanding of crime and punishment, where offen@re seen as individuals capable of
change, deserving of a second chance. This paraghiftmot only benefits the offenders but
also reduces the burden on the penal system, pirgnat justice model that is humane,
restorative, and forward-looking. A progressivergain the legal framework of BNS, 2023 is
reflected by introducing community service as amaftive punishment, it is one of the various
kinds of punishment suggested by the BNS, 2028niphasizes the idea that possibilities for
rehabilitation as well as punishment can be usembtobat crime, leading to a society that is
more secure and compassionate in the years to come.

Origin and Development

When a crime is committed, it is not only commiteghinst an individual alone, but it affects
the entire society at large. Section 53 of IPCstalfive types of punishments which may be
imposed upon a convicted person - death, life isgoninent, simple or rigorous imprisonment,
forfeiture of property and/or fine. While thereasple punitive severity in these forms of
punishment, with the evolution of correctional aggrthes and brimming prisons, it has become
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imperative to explore the utility of community s as an alternative to imprisonment in
suitable cases.

The Law Commission Report also examined Clausd #vedndian Penal Code (Amendment)
Bill, 1978, which sought to define the parameterc@mmunity service, and the proposed
amendment of Section 53 of the Indian Penal Codiectade community service as one of the
permitted forms of punishmehtEventually, it refused to support the implemewtatiof
community service as a criminal punishment, suggg#tstead that the open-air prison system
was a better correctional solution. It was in tr@mthittee on Reforms of Criminal Justice
System (Malimath Committee) chaired by Dr. Justic8. Malimath which endorsed the use
of community service as an alternative to custqglimishment in the Indian justice systém.

Further, in 2012, the Supreme CourSiate Tr. P.S. Lodhi Colony New Delhi v. Sanjeawdsa

directed the convict to do community service footyears, arranged by the Ministry of Social
Justice and Empowerment, along with a compensaifoRs. 50 lakhs. It observed that:
“Community Service for Avoiding Jail Sentence - @imfs in various countries, now,
voluntarily come forward to serve the communitypesally in crimes relating to motor
vehicles. Graver the crime greater the sentencé. #uving the society actually is not a
punishment in the real sense where the convictdpal to the community which he owes.

Conduct of the convicts will not only be appreathby the community, it will also give a lot of
solace to him, especially in a case where becalusaed s action and inaction, human lives
have been lost'This judgment shows that the use of communityiserivn the criminal justice
system is not a novelty in India. The Juvenileidastct, 2015 empowers the Juvenile Justice
Board to order a child to perform community servioader the supervision of an
organization/institution/specified person(s) idéed by the Board.

In 2024, the Law Commission Report No. 285 ackndgéel this addition to the new penal law
and observed that by giving an alternate punishrmeobmmunity service for the offence of
defamation, the law now safeguards the intereit@victim as well as mitigates the scope of
any misusé.

The BNS, 2023, has for the first time introducedn@nunity Service’ as an alternate to
imprisonment. This welcome step marks a significtuift in the sphere of penology under the

2 Prison Reforms in India, Members Reference Sertigk Sabha Secretariat, (July 2017).

3 Law Commission of Indial 56" Report on The Indian Penal Cqd@997)

4 Committee on Reforms of Criminal Justice SysMhhA, Government of India, (March 2003)

<https://www.mha.gov.in/sites/default/files/criminpstice_system.pdf> accessed on 25 April 2024.

5 State Tr. P.S. Lodhi Colony New Delhi v. Sanjeewntia 2012 INSC 320.

6 Report on Prisons in IndjeCentre for Research and Planning, Supreme Countd (October 2024), available

at https://cdnbbsr.s3waas.gov.in/s3ec0490f1f49726113a60c30f3559¢e/uploads/2024/11/2024110677.pdf,
accessed on ¥0ctober, 2024

7 The Juvenile Justice (Care and Prevention of Chi)déet, 2015, s. 18(1)(c)

8 Law Commission of India,The Law on Criminal DefamationLaw Com no 285) p. 7.6, 2024.
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Indian criminal justice system. Punishments see&etwe various objectives, some of which
are retribution, justice, deterrence, reformatiaa®eModern sentencing policies reflect a
combination of these objectives, striving to ba&atite need for accountability with the goal of
rehabilitation.

Meaning of Community Service

“Community service is a powerful tool for rehahaliton, allowing offenders to directly give

back to the communities they have harméd.”

The word community service in itself is open fatehpretation of different meaning, the term
is made up of two different words. Community andvee, community should not be
understood in its strict sociological sense ratiemay refer it as a group of individuals who
are together because of any reason such as woekglawol etc. Service has a broader meaning
because it is coupled with responsibility and falto fulfill the responsibility must result in
some sort of sanction. This raises the questionhather it is appropriate to punish someone
for not performing the sanction in accordance ik norms, if any and if so, what kind of
sanction should be applied. All of these factorsth® be considered before community service
is awarded as a form of discipline.

Community Sentencing is viewed as a novel kind whighment and as a measure of the
reformatory idea of punishment. The idea behinsl ‘itestoring it back’. In the Indian context,
it is crucial to not only reduce overcrowding biscato instil in the criminal a sense of
responsibility to the community and society. Acéogito a number of criteria that establish its
applicability from the community’s perspectivejsta pillar of the justice delivery system. It
makes an effort to include the sense of servicesiwbiver time fosters empathy for those who
have committed minor offences and offers them anchaat reformation by avoiding
imprisonment.

According to the Bharatiya Nagarik Suraksha SanRii23 (hereinafter referred to as BNSS),
community service is defined as “work which the touay order a convict to perform as a
form of punishment that benefits the community, Wdrich he shall not be entitled to any
renumeration Usually, community service is reserved for fiigt¢ offenders, non-violent
offences, and minor offences. This guaranteegliegbenalty is appropriate for the offence.

Based on the specifics of the case, the offendiestsry, and the nature of the offence, judges
have the authority to impose community service. @amity Service tasks may include public
cleaning drives to clean parks, streets or roadgynteering at local NGOs, maintenance of

9 Shakil,FauziaCommunity Service’ Under The BNS — An IncompletePYomising Penological Advancement
Live Law (2024), available at https://www.livelan/articles/community-service-under-bhartiya-nyagafsta-
262322, accessed onflMay, 2024.

10 Judge Jane Doe, “The Role of Community Service imidal Justice Reform,Journal of Criminal Law and
Criminology(1976), 213.

11 Bharatiya Nagarik Suraksha Sanhita (Act No. 4603, s.23 (Explanation).
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public property, environmental conservation adegtsuch as participating in tree plantation
drives or cleaning rivers and lakes.
“Everyone can be great, because everyone can Serve.
Martin Luther King, Jr.
Community service provides a more compassionate @ngressive approach to justice,
recognizing each person’s capacity for positivegfarmation and prioritizing rehabilitation
over retaliation. We can endeavor to create a negugtable and inclusive society where
offenders are given the chance to atone for thigitas and make constructive contributions to
their communities by integrating community serviie® the Indian judicial system. With an
efficient monitoring mechanism and defined ruleplace, community service performed by
the convict has a strong potency to deter the patesffenders while being a part of society
and atone for the crime committed by making ughtodommunity he offended.

In the BNS, 2023, there is no specific definitionyded for the term community service may
be because the legislature does not want toditsitnaight jacket rather keeps it open for various
definitions as per the need of the hour. Commustyice is a non-custodial restorative justice
strategy that aims to reintegrate convicts intaetgcThe magistrate has the discretion to decide
the type of community service the accused individiieequired to undertake. Since the BNS
does not define what community service will entild how it will be administered. The
Standing Committee on Home Affairs (2023) recomneehdefining the term and nature of
‘community service®? It states that Community Service represents a fifranpaid work that
offenders might be obligated to undertake as aradtive to incarceration. The Committee,
therefore, recommends that the term and naturenaimunity service’ should be specified and
suitably defined?

The BNS has introduced community service for secfffc offences, including:

« Non-appearance in response to a proclamation useleion 84 BNSS (Section 209
BNS).

« Public servant unlawfully engaging in trade (Set@202 BNS).

« Attempt to commit suicide to compel or restrainreiee of lawful power (Section 226
BNS).

« Petty theft (involving property worth less th&g,000) by first-time offenders upon
returning the stolen property (Proviso to Sectiod BNS).

« Misconduct in public by a drunken person (Sectibb BNS).

» Defamation (Section 356 BNS).

For these specified cases, magistrates can nowsenpon-custodial sentences under this
reformative approach. This innovative reform proasotehabilitation and reintegration while
simultaneously relieving the burden on the jailtegs by reducing congestion. Community

12 Report No. 246, The Bharatiya Nyaya Sanhita, Stan@ommittee on Home Affairs, Rajya Sabha, November
10, 2023
Bhttps:/lindianexpress.com/article/india/six-mordi-ferm-proposed-parliamentary-panel-selling-aghaited-
food-9026409/, accessed or"Ely, 2024
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service encourages a sense of personal accoutytadiid advances constructive social
outcomes by giving people the chance to atone wikéning their independence.

Several judgments can be cited where courts haeetdd the accused to perform community
service as a condition for granting bail or as lsr@ative measure:

In Parvez Jilani Shaikh v. State of Maharash(e®15}* the Court directed the accused to
render community service at B.A.R.C Hospital afparties sought to quash the criminal
proceedings with the claim to have settled the enatmicably. Similarly in case @unita
Gandharv v. State of Madhya Prad€8020}° the court held that the accused was enlarged on
bail in which condition oEommunityservicewas incorporated to appear regularly at district
hospital to work as an ambulance driver of emergén@ddress any emergent situation. The
clause otommunityservicein bail order has been voluntarily performed by slscused and he
reformed himself by this condition and got an oatign also of driver of ambulance. There
are various significant cases where while grantibgil the petitioner had to
performcommunityserviceas in Government Primary School situated neacestdidence of
the petitionet®

On June 03, 2019 the petitionerSalmanul Farish v. State of Kerg[2019) was ordered to do
community service in the District Headquarters Gomeent Hospital for two hours every day
for a period of one year. Some other judgementgevbeurt re-established the significance of
community service sentencing in India to reformahminal law justice system includeancis
Pasha Dias v. State of Maharastra & A(2014),Selina Bibi & Others v. State of West Bengal
(2017),Ashutosh Vir Dhaval Meher and Another v. Abdul Raefiuned Ansari and Another
(2019), etc. This approach supports the BNS’s camant to restorative justice, which seeks
to repair the harm caused by criminal acts and ptera society that is more inclusive and just.

International Adaptability

Community service is not applicable for seriougnifes, but it is a punishment for non-violent
offenders and those with little to no criminal paBbhe primary component of community
service, as the name implies, is that it contriut® community improvement. Since its
introduction in England and Wales in 1972, commusdérvice orders have grown to be one of
the most significant community sanctions in bothrdpean and non-European nations. In
addition to replacing shorter imprisonment, comrhurservice is becoming important,
especially for offenders who are unable to payna.fFor reference we may take example of
several countries which have already enforced comityngervice as a punishment model.

Australia
In Australia, each state has its own criminal pestadministration system and their own
community service programmes and schemes populaféyred to as “Community Based

14 Writ Petition No. 4260 of 2015
152020 SCC Online MP 2193
16 Dr. Neha Padam v. Central Bureau of InvestigatRi2R)
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Corrections™’ In some states, diversion programs allow minoemders to avoid criminal
records by participating in community service ouational programs. This is particularly
effective for young and first-time offenders, gigithem a second chance without the stigma of
a conviction. In certain regions, indigenous offersdcan participate in community service
programs designed to connect them with their cellturd community, promoting rehabilitation
through cultural education and community engagem&otording to data available on the
website of the Australian Bureau of Statistics,r¢hevere at least 70,000 people serving
community-based correction orders every year bet2€48 and 2022

Georgia

Since 1999, community service as a form of punistirhas been recognized by Georgian law.
According to the Code, certain types of offences exempt from community service as a
punishment, including traffic violations, ordinangelations, non-violent, non-destructive, or
non-injurious misdemeanors, non-violent felony offes, and any other offence the court
deems appropriate. The establishment of commueityice as a punishment in Georgia was
prompted by the need to humanize criminal laws beeatrictness in the law wasn'’t always
the answer to the rise in negligent or minor ofemndhe historical significance of these
different nations experiences with community sexvés a component of their legal systems
allows us to better understand the opportunitigsifidian implementation as well as the
potential obstacles we may encounter.

Germany

In Germany, community service is often includedffender-victim mediation agreements.
This approach encourages offenders to take redplitysior their actions and directly address
the harm they caused, fostering empathy and acabilit. Community work that is closely
related to the offence is usually assigned underGhrman system; for example, vandalism
offenders may be required to assist with commumeigoration initiatives. This gives criminals
a firsthand look at the repercussions of their bhe.

United Kingdom

Community orders are a well-established systenmeénUK that enables judges to customize
sentences according to the requirements of thenddieand the nature of the offence. If the
required community service is not completed, teag be further sanctions, such as a prison
sentence. The official name of the punishment @m@unity Payback Order’. Sections 15 to
19 provide the statute’s description, procedurel anes. First-time offenders, people with
mental health conditions and those who show proofiseformation are awarded unpaid work
of forty to three hundred hours depending on tlaigr of the crime. This kind of punishment
is given to first-time offenders who have been fbguilty of less serious offences. One is
required to perform unpaid labour that promotesroamity welfare and improvement as part

"Anand, U.“In a first, govt plans community service as pumignt for petty crimes”
https://www.hindustantimes.com/india-news/governi@nposes-community-service-as-punishment-forypett
offences-including-criminal-defamation-10169178138%.html, accessed on®2August, 2024

18 |bid.
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of the punishment. When the courts impose commuygagback, it is usually for a set number
of hours that must be completed in a specifiedogleof time.

The Community Payback system as its name suggestsyelfare measure for society and a
reformative impulse for the offender. The systemseisup to handle all concerns and issues that
may arise during implementation. Community workigssd to them are categorized into 3
heads: Environmental projects, such as cleaningvagteland; assisting local charities like
providing food to the underprivileged, church seeg, NGO camp services, etc. maintaining
public areas, such as clearing up graffiti and cetiting community centers. The extensive
use of community payback is evidenced by takingak lat the statistical figures. In 2018,
83,022 orders were passed in the United Kingéfom.

United States

Some states in the U.S. use restorative justiceoappes where offenders are required to
engage with victims and community members to uridedsthe impact of their actions. This
can include apologies, restitution, and commurgtyise. The focus is on making amends and
fostering rehabilitation. The main reason the US I@en successful in integrating community
service into its legal system is because it haarlglstated the conditions for doing so. Chapter
3 of the U.S.C The United States Cotfitdias provisions pertaining to community service
(Probation and supervised release terms).

This includes the number of hours of community eenthat must be completed in a given
number of months. The probation officer must getoaumented confirmation of the hours
worked. The defendant is required to work a job pedorm 30 hours of community service
each week. This gives the courts the authoritydadiate that the defendant perform community
service in a manner determined by the court.

Spain With the introduction of the 1955 Criminal Code,nwéor the benefit of the community
(WBCO) became a part of Spanish law. It is uselsaagstitute for imprisonment, as a deterrent
to non-payment of fines, and as an independensparént. Offenders must complete unpaid
labor for public service projects as part of thenowunity service (WBCO) requirement.

Article 49 of Spain's Criminal Code,1955 stipulatdgt an offender may serve in the
community service for a maximum of eight hours f@aning specific public service tasks that
may be related to the offence they committed. Rggtthe requirement of community service,
the Spanish system appears to be lenient becaadbdtes to a ‘principle of flexibility’ that
directs how the punishment is applied. This mehasthe offender is supposed to fulfill the
order within their free time. Additionally, becauses connected to significant constitutional
issues, it requires the offender’s consent forottoker.

19 Government of United Kingdom, Community Paybaclailable at https://www.gov.uk/community sentences
20 Overview of Probation and Supervised Release Condifk024)available at https://www.uscourts.gov/about-
federal-courts/probation-and-pretrial-services/fustviction-supervision/overview-probation-and-sweed-
release-conditions/chapter-3-community-service-ation-and-supervised-release, accessed Braly 2024
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The criterion is considered essential for both ficat execution and the efficacy of
rehabilitation because it is linked to the 1978stbution’s ban on forced labour and inhuman
treatment. Although some critics also believe thahsent complicates the process and
undermines the legitimacy of the penalty, the gates still the same. The Criminal Code states
that WBCOs must prevent these orders from turning fshaming penalties" and that they
should always protect the offender’s personal dygni

Norway Norway emphasizes rehabilitation over punishmemm@unity sentences often
include mandatory participation in educational sest vocational training, or therapy sessions.
The community service programs are integrated wdttial services to ensure that offenders
receive the support they need to reintegrate imt@esy successfully.

Community Service and Offence of Theft

The concept of community punishment involves penfag unpaid work during one’s free time
within a designated timeframe, aimed at benefiing community. The core philosophy
of community service is punishment by re-socialarat An attempt has been made to bring
about restorative justice by emphasizing persat@antability,” a home ministry officer said.
In BNS community service has been provided asra for the punishment under section 303(2)
which reads as:

Whoever commits theft shall be punished with iroprizent of either description for a term
which may extend to three years, or with fine, bhWwoth and in case of second or subsequent
conviction of any person under this section, hdldiepunished with rigorous imprisonment
for a term which shall not be less than one yeandich may extend to five years and with
fine:

Provided that in cases of theft where the valudefstolen property is less than five thousand
rupees, and a person is convicted for the firsetishall upon return of the value of property
or restoration of the stolen property, shall be sined with community serviée.

In order to receive community service as a formpuwfishment, a person convicted as thief must
fulfil three conditions:

1. Person is convicted for the first time,

2. the value of the stolen property is less tRa/900, and

3. person either restores the stolen property ormsttire value of the stolen property.
An instance for example is- A teenager steals gchecworth4,500 from a public parking
area. It is his first offence, and if he returne bicycle to the owner after being apprehended.
Under Section 303(2) BNS, 2023, the court coulddsgpcommunity service as a punishment
instead of imprisonment or a fine.

The imposition of community service as a punishniest limited application in theft cas@s.
For example, offences pertaining to theft, sucthaft in a dwelling hous&and the offence of

21 Bharatiya Nyaya Sanhita (Act No 45 of 2023), s.(2D3
22 bid
231d, s.305.
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snatching’, reflects a comparable concern. In these casesale of the stolen goods is not
material because the threat and societal impaotided with thefts is greater. The question,
therefore, arises regarding the challenges of iingasommunity service as a punishment for
such offences. A significant issue also lies iresashere the value of the stolen property cannot
be determined.

Challenges in Determining the Value of Goods

There are no established guidelines for determitiiegvalue of stolen goods, leaving judges
without a clear framework for making such assesssn&everal challenges may arise during
the valuation process, including:

1. In cases of dispute over the property what velhaoeild be taken, purchase value or sale value:

« Theft of Jewelry- A silver anklet is stolen, which was purchasedadiation oR4,500
but currently valued a&6,000. The question arises as to which value shbeld
considered under Section 303(2) of BNS, 2023.

2. There are several goods which have a depregratilue:

« Dispute Over the Value of a Smartphone/vehicleA smartphone purchased for
%7,000 is stolen but has a current resale vald@ &00 due to depreciation. The judge
needs to decide whether to consider the origineémr the current value to determine
eligibility for community service.

3. It is not possible to bring every good in thert@oom:

* Goods Not Brought to Court- A stolen item, such as a heavy tool or a burietires,
cannot practically be presented in court. The jutdgg face challenges in ascertaining
its value without physical evidence.

4. In case of different versions of value what stidae the interpretation whether it should be
in favor of accused or against it:

» Dispute Over Construction Material - Scrap materials stolen from a construction site
are valued at5,800 by the owner but are claimed to be w&B500 by the accused.
The court will be in dilemma as how to interpree thonflicting valuations and
determine eligibility for community service.

5. How to determine value of articles which areinstired:

* Theft of Uninsured Bicycle- Since the item is uninsured, there is no offi@aord of
its value, leading to uncertainty about whetherdffender qualifies for community
service.

6. Whether help of any expert can be obtainedemptiocess of determining value:

* Determining Value of Used Household ItemsA ceramic bowl set wortks,500 when
purchased is stolen. The court faces difficultgaiiculating its current value without a
reliable method or expert opinion.

7. If the ornaments are referred as yellow metalstite metals what is the proper course to
decide the nature:

e Seizure of White metals by Policeln a police report, it was submitted that 100g of
white metal (i.e. silver) is seized from accusedcihis valued ak9500, if accused

241d, s. 304.
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denies the fact and claims it is German silvermyr @her material, what measures will
court take to determine its nature and value.

Conclusion and Suggestions

The introduction of community service as a fornpohishment by BNS, 2023 fits in well with
the Indian legal system since it upholds the re&dive punishment idea, which the nation has
made a priority to adopt. It is an alternate metiad offers a genuine and efficient punishment,
which changes the offender in the process andibaoigs to societal improvement. It is a less
expensive alternative to imprisonment, reducingliheden on overcrowded prison systems.
Furthermore, it enables offenders to maintain teiployment, relationships, and other aspects
of their lives, reducing the negative impact ofdreeration on their families and communities.
With the incorporation of community service, the 8N2023 moves away from the traditional
punitive approach toward a more restorative motiglstice.

This innovative step aims to address the root caaserime, particularly in non-violent and
petty offences while reducing the social and ecdadmarden of imprisonment. Additionally,

it helps mitigate the stigma of imprisonment, emapbffenders to reintegrate more seamlessly
into the community. This development aligns witlolgdl trends in criminal justice, where
restorative practices have proven effective in caty recidivism and promoting social
cohesion. By offering an alternative to prisonuriderscores the importance of reformative
justice in building a fair and inclusive system ttipsioritizes both societal well-being and
individual rehabilitation. Further, simply finingem might not be enough to prevent them and
others from committing the same crime again.

To a certain extent, the present punitive meth@d® mot succeeded in achieving the goals of
deterrence and rehabilitation, as evidenced bygtbe/ing number of criminal offences and
overcrowded jails. In this context, the implemeiotatof community service reflects the
government’s efforts to pick up the mantle of legefiormation. However, there is a lot of
uncertainty because the laws in the BNS are sientthe appropriate way to sentence
community service. These include the uncertainty@meven implementation in the BNS due
to its vague definition and description of commusiervice. To address this, specific guidelines
and parameters should be developed to define thestpf community service, duration,
eligibility requirements, and oversight mechanisms.

Clear directives are required to avoid arbitrarpiaised application of community service and
to ensure that offenders are held accountable gasestly and equitabRP. The limited
applicability of community service under Sectior8@) also raises questions about its practical

25 Roy, A.“Community Service Sentencing and its significaincie Indian Criminal Justice Systentive Law
(2024) Available at: https://www.livelaw.in/artideeommunity-service-sentencing-and-its-significaimcéhe-
indian-criminal-justice-system-248589, accessedbduly 2024.

26‘Overview of Criminal Law Reforms™PRS Legislative Research (2023) available

at: https://prsindia.org/billtrack/prs-products/oview-of-criminal-law-reforms-1701930782, accessed?4 June
2024.
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implementation and broader effectiveness. Addifignehallenges in determining the value of
stolen goods introduce ambiguity and potential irgistencies in the sentencing process. Issues
such as disputes over valuation, depreciation oflgpand lack of guidelines for judges further
complicate the application of community servicegsinishment.

Therefore, in addition to legislative changes, ¢hisra need for increased societal acceptance
and support for community sentencing. To enhaneeefficacy and fairness of community
service as a punishment under BNS, measures likblishing clear guidelines for valuation,
developing standardized protocols for determinirgualue of stolen goods are recommended.
These guidelines should address issues such ascdjun, disputes over valuation, market
fluctuation, etc.

A dedicated valuation body or panel within the @iy could be set up to handle disputes over
the value of stolen property, ensuring transparemy accuracy in the process. In addition,
courts might seek the assistance of valuation éxpearticularly in cases where the value of
goods is contentious or requires specialized kndgdeThe scope of community service should
be extended to other theft-related offences fdamse, community service could be applied in
cases of theft in dwelling houses or snatchingyigex the offender meets additional criteria,
such as lack of prior criminal history and restiintto victims. Furthermore, monitoring
mechanisms should be established to evaluate thacimand effectiveness of community
service as a punishment. Regular assessments lpaidéetify gaps and improve the system
over time and by addressing these challenges aplérimenting these suggestions, community
service can achieve its intended objectives ofrmefoehabilitation, and justice.
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Abstract
The increasing prominence of community service peral measure reflects a paradigm shift in crinhijiatice
towards the rehabilitation over punitive confinem@ritis evolution stems from growing recognitiorhef limitation
inherent in traditional punishments, particularlydarceration for non-violent offenders. Communityviee is an
opportunity for convicts to make a constructivetdbation to the society instead of going to jaiksisting their
rehabilitation and reintegration. This study exassrthe legal basis, theoretical reasoning, and @np@ntation of
community service in the new criminal laws in terfithe merits and demerits of community service sexdencing
measure, considering its potential impact on reggin rates, overcrowding in prisons, and fiscal aodial costs
of imprisonment. It explores case studies fromgsaamuch as the United States, Australia, and theetdiKingdom
to dig deeper into the actual practice of charityrkvin different kinds of legal settings. The imgact community
service on offenders are comprehensively revieweti)ding the potential that it fosters social regtation and
personal responsibility. It concludes that commyrservice is a progressive strategy towards makimg t
administration of justice efficient and compassiendespite the many hurdles characterized by thegss. It offers
an integrated approach that speaks to the coretteokrestorative justice: accountability, rehatstion, and the
betterment of society.
Keywords:Community service, Criminal law reforms, Alternatbemtencing, Restorative justice, Rehabilitation

Introduction

Punishment philosophies reflect societal valuestalitg, and ethics. In India, punishment
concepts have evolved over time, influenced byrieieof variables including religion, culture,
social standards, and political beliefs. This papgiores the evolution of punishment concepts
in India from ancient times to the present day,yaiag different techniques to punishing
offenders.

Ancient Punishment Philosophies

In ancient India, punishment was viewed as a fdmengeance and deterrent. The fundamental
goal of punishment was to dissuade people from attimmcrimes and to deliver justice to the
victims of those crimes. Ancient India's punishmghifosophy was heavily impacted by the
caste system, which separated society into fousidivs based on occupation and birth. The
Brahmins (priests) dominated the social orderpfelid by the Kshatriyas (warriors), Vaishyas
(merchants), and Shudras (labourers).

1BALL.B. 2nd year student at USLLS, GGSIPU, New Delhi, Emailshivanshisarwang@gmail.com.
2BALL.B. 2nd year student at USLLS, GGSIPU, New Delhi, Emailsinghsrijan721@gmail.com.
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Dharma values, such as duty, fairness, and rightexss, served as the foundation for the
ancient Indian legal system. Punishment was seenvasy to protect these beliefs and keep
social order. Crime punishments vary accordinght $eriousness of the offense and the
offender's social status.

According to Arthshastras

The Arthashastra is an ancient Indian literatuag ldrgely discusses statecraft, economics, and
political philosophy. It was composed by Kautilgéso known as Chanakya, a political advisor
to the Mauryan Empire during the fourth century BG®hile the work examines different
facets of administration, it also delves into th@gsophy of punishment prevalent in ancient
India.

The Arthashastra discusses many punishment ideasidluding

» Danda: Danda is the use of physical punishnseiet) as lashing or beating, to prevent people
from committing crimes.According to the Arthashasthis punishment system was appropriate
for dealing with minor crimes and misdemeanours.

* Fine: The imposition of a monetary punishment for a erirfrine amounts were often
determined by the seriousness of the offense.

* Banishment Banishment, often known as banishment, was useulhish more serious
offenses such as treason or revolt. The perpetveasr compelled to leave the kingdom or
country and was not allowed to return.

» Execution: This was reserved for the most terrible offensesh as murder, rape, or high
treason. The Arthashastra describes several wagiseoiution, such as hanging, impaling, and
beheading.

« Confiscation: Confiscation of property was another form of pament intended to dissuade
criminals. According to the Arthashastra, an offersl property may be taken and used to
recompense a victim or the state. Overall, the dsfiiastra advocates for a strict and effective
punishment system that can deter individuals fremmitting crimes and maintain law and
order in society.

Medieval Punishment Philosophies

Religion had a significant impact on punishmentgstphies in medieval India. The Islamic
monarchs who took control in India establishednistalaw, known as Shariah. The Shariah
law specified harsh punishments for offenses suchthaft, adultery, and murder. The
punishments included amputation of limbs, stonémgl beheading. In Islamic law, punishment
was intended to promote justice and deter crimiyeddaviour. During the medieval period,
Hindu punishment concepts were inspired by theecsgstem and the Manusmriti, a Hindu
scripture outlining social and legal norms of cortduPunishments were established for
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numerous offenses such as theft, adultery, and enuRLInishments ranged from fines to
execution for the criminal.

British Rule and Punishment Philosophies

With the establishment of British control in Indiage legal system underwent considerable
alterations. The British established a judicialtegs founded on the ideas of equality and
fairness. Punishment in the British legal systemnegi to rehabilitate convicts and prevent future
offenses. Punishments in the British legal systeerewaniform and dependent on the severity
of the offense. The punishments for crimes inclgdheft, assault, and murder included fines,
incarceration, and even transportation to penabrees. The British also established a jail

system with the goal of reforming rather than phimg prisoners. However, the British legal

system was condemned for being prejudiced towarduling class and discriminating against
Indians. The Indian Penal Code, imposed by thasBrin 1860, was perceived as harsh and
punitive.

Post-Independence Punishment Philosophies

Following India's independence in 1947, the leggktam underwent considerable
modifications. Following independence, India's legsstem evolved to reflect societal ideals
and principles. The emphasis has changed from lpuneist to rehabilitation, with a focus on
mending offenders. The probation system was imptéete and alternative punishments
including community service and counselling welieniized. The Juvenile Justice Act of 1986
established a separate legal system for minorsgdakwas to provide a sympathetic approach
to punishment and allow juvenile criminals to refo?

Modern Times:

Modern punishment theories in India have evolvedniet society's evolving needs. The
emphasis has turned to restorative justice, whochdes on mending the harm produced by the
offense and rebuilding the relationship betweendfiender and victim. The court system
prioritizes community involvement and alternateddrof punishment, including mediation and
reconciliation.

Recent adjustments:

India's punishment system has seen significansadgnts in recent years. The death sentence,
which was once unusual, has become more populacent years, notably for crimes like
terrorism and rape. Following the Nirbhaya case,@nminal Law (Amendment) Act, 2013,
strengthened penalties for rape and sexual as3&dtfocus has turned to bringing justice to
victims of crime, particularly women and childrém.conclusion, punishment theories in India
have developed with changes in society, culturd, @olitics. From antiquity to the present,
India's approach to punishment for various misdéedschanged significantly. The emphasis
has switched from punishment to rehabilitation, aedgeance to restorative justice. The
criminal justice system has become more humanitareflecting Indian society's evolving
norms and morals.

3 Barnes, Harry Elmer and Teeters, Negley K., In Grotigy: The American Crime Problem. New York: Pregti
Hall, Inc, (1943).
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Origin of community service as a sentence

Over the past five decades, community service Bagrbe a popular sentencing in several parts
of the world, particularly in the United States diited Kingdom. It is impossible to pinpoint
the actual origin of community service; howeveg toncept of working in the community as
a kind of punishment has a long history in manyntoes. The idea can be traced back to 1553,
when the House of Correction at Bridewell Palacé.amdon was established to deal with
vagabonds by discouraging idleness and vagrandgiviar Community service was required
before and throughout World War®lland pursuant to the Alaskan Statute of 1949, jsidge
ordered community service to convicts as part obation®

The 1970 report "Non-custodial and Semi-custodeidhies” (also known as the "Wootton
Report") recommended community service as an alternaticastody in England and Wales.
The report suggested that offenders engage intipsgt-community service.The article
underlined the benefits of community service a®st-effective and constructive alternative
that promotes reparation within communiti€Ehe initiative demonstrated the highest success
rate among all prison developments in England aate®over the past 30 years, indicating its
viability and potential® The recommendations in this study were incorpdratehe Criminal
Justice Act of 1972, which is now known as the Rewa Criminal Courts Act 1973. The
essential features of the act were —

1. Community service can be ordered for an offendewalthe age of sixteen.

2. Be convicted of a crime punishable by jail.

3. A social inquiry report must be prepared by thebptimn officer.

4. Duration of 40 to 240 hours per year In the Unitaltes.

Formal community service programs started in 19@& the Alameda County program in
California. Judges sentenced traffic offendersrtpaid labour or community service, which
was administered by a special agency. The usenofmemity service as a complete sentence is
now widespread and is now used in other jurisdistiitke Australia, Sri-Lanka, Germany.
Purpose of Community Service as a Sentence:

Young argues that in the United Kingdom, prisoresggrceived as harmful to individuals and
not useful for deterrence. Prison overcrowdingdstcern, and building new prisons will harm
the economy. He also argues that existing non-digdtmeasures have failed, leading to an
increase in crime rates. Therefore, new non-custedeasures and alternatives have gained

4 Ken Pease, Community Service Order, 56 Crime artitdu§1985).

5R.J. Maher, & H.E. DuFour, Experimenting with comity service: A Punitive Alternative to Imprisonntef1
Federal Probation 22 (1987).

6 Douglas McDonald, Punishment without walls: Comitwservice sentences in New York City, 245 Rutgers
University Press, New Brunswick, 1989.

”Home Council Advisory Council on Penal Systems, Nowstodial and Semi-Custodial Penalties, London HMSO
1970.

8 Wootton report, Para 30-31.

9 Wootton report, Para 33.

10 Bala Reddy, Community Service Orders: An Alternaemtence, 232 the Singapore Law Journal (1991).
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popularity. These circumstances led to the intridoof community servicé Scholars in the
United States and New Zealand presented similasid€he literature study suggests that as
prison populations and costs increase globallyicpwlakers are increasingly considering
community service as a viable alternative sent@néin

Experts viewed community service as a cost-effectifternative to incarceratidh Studies
have also shown that they are particularly effeciiv lowering recidivism and preventing
further criminalization of offenders; recidivismtea are lower when compared to release
inmates'® In 2005, the Probation and Pre-trial Services £ori of the Administrative Office

of the US Courts issued a report on community sersentences. The report emphasized the
value of community service as a flexible, persaealj and humane sanction that allows
offenders to repay or restore the community. #i$® practical, cost-effective, and fair, making
it a win-win situationt®

According to Allen and Treger, community servicengito achieve rehabilitation, deterrence,
punishment, retribution, and justice, similar tchest alternative sentencing methdds.
Community service fosters discussion between thanmanity and the convict. Effective
community programs that are well-conceived, adrenesl, targeted, and sufficiently funded
have been found to reduce recidivi§tudson and Galaway have highlighted several bisnefi
of community servic¥.

a) Reduces justice system intrusion and recidivism.

b) Offender labour benefits agencies.

¢) Increases community support for the criminal jlesggstem.

d) Reduces costs.

e) e.Serves as an alternative penalty for courts.

f) Offenders can understand the needs of others.

However, there are allegations that Community $enis awarded discriminatorily and
unfairly, putting community safety and the offeriddife at risk. The problem of determining
the period and service is also present, and iisisretionary on the part of the court; an ideal
scheme must be devised. There is also a needdistiact department to oversee community

1W.A. Young, Community Service Orders: The Develepirof a New Penal Measure (1978).

126 Ken Pease, Community Service Order, Crime anitéusd (1985).

13 Denis Yukhnenko, Achim Wolf, Nigel Blackwood & Searfazel, Recidivism rates in individuals receiving
community sentences: A systematic Review (2019).

14 34E.K. Drake, The monetary benefits and costsoofmunity supervision, Journal of Contemporary Crirhina
Justice (2018).

15 Denis Yukhnenko, Achim Wolf, Nigel Blackwood & Searfrazel, Recidivism rates in individuals receiving
community sentences: A systematic Review (2019).

16 22 Herbert J. Hoelter, Sentencing Alternatives eka Future, Federal Sentencing Reporter 55 (2009).

179 F. Allen, & H. Treger, Community service ordemsFederal Probation: Perceptions of probationedstarst
agencies” 54 Federal Probation (1990).

18 Community Sentences, UK, last visited on October 2@24, available at: https://www.gov.uk/community-
sentences.

198 J. Hudson, & B. Galaway, Community service: Taarogram definition 54 Federal Probation 1990.
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service sentences, in addition to the courts ahddeninistration. Inadequate research has been
conducted on who should receive the community serpunishment. Community service is
typically granted to offenders for petty offend@st-time offenders, property-related offenses,
and violations of traffic laws. However, the coomtist determine which offenders are eligible
for this punishment.

Advantages of Community Service over Traditional Pnishment

Community service as an alternative punitive mesmbkas gained popularity in modern criminal
justice systems due to its many advantages ovelititnaal forms of punishment like
imprisonment or fines. It not only offers a praatiovay to rehabilitate offenders but also
addresses some of the systemic issues prevalerdrinminal justice, such as prison
overcrowding, high recidivism rates, and the firahburden on governments. This section
elaborates on the creative and logical advantaigesnomunity service over more conventional
punitive measures.

Rehabilitation through Paositive Contribution to Sodety

One of the most compelling advantages of commusegtyice is its rehabilitative effect on

offenders. Unlike imprisonment, which often isofatimdividuals and exposes them to a
criminal environment, community service allows offers to maintain a connection with

society. It provides a structured opportunity fffenders to contribute positively by engaging
in meaningful work, often within their own commues.

Community service often involves tasks that requoiffenders to learn new skills or refine
existing ones, such as working in a community garessisting in environmental conservation
projects, or helping at social welfare centres.sEhactivities not only benefit the community
but also equip offenders with practical life skillscreasing their employability post-sentence.
Engaging in service that directly benefits othear toster empathy in offenders, particularly
when they work with vulnerable populations, suchreselderly, disabled, or disadvantaged
children. By interacting with these groups, offersdaften gain a new perspective on the impact
of their crimes, making them more aware of the egngnces of their actiods.

Rehabilitation is central to modern criminal laiorens, and community service contributes to
this goal by offering offenders a chance to break from the cycle of crime. By engaging in
purposeful activities and receiving supervisiorienflers are less likely to return to criminal
behaviour, especially when compared to those stdgeo the negative influences often found
in prison environments.

20 Community Service and Alternative Sentences, |seatclast visited on 200ctober 2024
https://criminal-justice.iresearchnet.com/crimifatice-process/sentencing-and-punishment/commuseityice-
and-alternative-sentences/#google_vignette
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Cost-Effectiveness for Governments and Taxpayers

Community service offers a significantly more ceffective option for governments compared
to the high expenses associated with incarcerafioa.financial burden of maintaining prison
systems—covering housing, food, medical care, ggcand rehabilitation programs—can be
overwhelming for state budgets. Community servibg, contrast, provides a low-cost
alternative that utilizes existing community resms and infrastructure.

The cost of monitoring individuals performing conmmity service is far lower than that of
incarcerating them. Prison systems are notoriogghensive to run, with governments having
to allocate substantial funds to maintain prisdne staff, and ensure security. Community
service programs, however, only require minimaksuision and administrative support, which
makes them much cheaper to operate. By engagirmgdsfs in tasks that improve local
communities—such as cleaning parks, assisting impmofit projects, or helping with city
maintenance—community service can be seen as adfaresource recycling. Offenders repay
their debt to society through productive work, gi®r reducing the strain on public funds.

Alleviating Prison Overcrowding

Prison overcrowding is a persistent issue in maytries around the world. Overfilled prisons
contribute to poor living conditions, strain ongmn staff, and increased rates of violence and
unrest within institutions. Community service, asamn-custodial sentence, can play a crucial
role in reducing the number of individuals senptison, thereby alleviating overcrowdifigA
significant portion of prison populations consisifs individuals convicted of non-violent
offenses, such as petty theft or minor drug-relatades. For such offenses, community service
iSs a more proportionate and humane sentence. Byrviag imprisonment for serious and
violent crimes, criminal justice systems can bettkrcate resources and reduce overcrowding.
When fewer non-violent offenders are incarceramions can focus their resources on
rehabilitating and managing more dangerous indadgluThis leads to more efficient and
targeted rehabilitation programs and improved sgciar both staff and inmates.

Reducing Recidivism

One of the critical concerns in criminal justicesms is the high rate of recidivism, where
offenders relapse into criminal behaviour aftervisgy their sentences. Traditional punitive

measures like imprisonment often do little to redtecidivism, as they may fail to address the
underlying causes of criminal behaviour, such ek td education, employment opportunities,

or social support.

Community service allows offenders to remain intégd within their communities, making
their reintegration after the sentence smoothegyThaintain social ties, which can be vital for
support after their sentence. In contrast, impnsemnt often leads to social isolation and stigma,
both of which increase the chances of reoffending.

21 Center for Crime and Justice Studies. 2009. commuBeintences Fuelling Prison Expansion Problem, New
Report Suggests.
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Community service teaches offenders about respditsiand accountability. They see the
direct impact of their work on the community, whichn encourage them to take greater
responsibility for their actions. By completing kaghat benefit others, offenders develop a
sense of personal responsibility, which can hedprtlavoid criminal behaviour in the future.
Many community service programs provide opportesitfor education, skill-building, and
personal development, all of which contribute tavdaing recidivism rates. When offenders
leave community service with a stronger sense Ibingmth and practical skills, they are less
likely to return to crime to survive or cope withcgal challenges.

Humanizing the Criminal Justice Process

Traditional punishment, especially imprisonmenty ba dehumanizing, stripping offenders of
their identity and reducing them to their crimegn@nunity service offers a more humane
alternative that treats offenders as individualthwthiie potential for change. By emphasizing
rehabilitation over retribution, community servigkgns with modern perspectives on human
rights and dignity?

Community service reflects the principles of regtime justice, which focuses on healing the
harm caused by crime rather than merely punishiegadffender. It shifts the focus from
punishment to repairing relationships between ffender, the victim, and society. Offenders
are given a chance to make amends for their actioosigh meaningful work. By offering a
constructive and rehabilitative alternative to impnment, community service empowers
offenders to take control of their own reform. &ed of being passive subjects of punishment,
they actively contribute to society, which can évst sense of purpose and belonging.

Positive Impact on Communities

Community service not only benefits offenders Habdas a tangible positive impact on the
communities in which it is performed. By engaginffenders in projects that address
community needs, the relationship between the déeand the community can begin to heal.
Some creative ways in which community service enbarsocietal welfare include:

Offenders are often tasked with addressing spetifi@l issues, such as environmental
conservation, urban beautification, or helpingoicall charity events. These services fill gaps in
community resources, creating a tangible benedit ttte community can appreciate.

When offenders work in their own communities, thaye the chance to rebuild trust with local
residents. Over time, communities may become mooeping of rehabilitated offenders,
reducing the stigma that often accompanies cringoalictions.

Flexible and Tailored Sentencing

Another advantage of community service is its tity. Judges can tailor community service
sentences to the specific needs of both the offegmld the community. This flexibility allows
for a more just and individualized approach to eecing.Community service sentences can be

22 Conrad, J.P. 1990. Concluding comments: VORP andcdhectional future. In B. Galaway and J. Hudson
(Eds.). Criminal justice, restitution, and recoratitbn. Monsey, NY: Criminal Justice Press.
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designed to fit the severity of the offense, tHemder's skills, and their personal circumstances.
For example, an offender with a background in etloicanight be assigned to tutor children in
underprivileged areas, while someone with manuidlsskight help with local infrastructure
projects®

The hours and nature of community service can lagtad to ensure that the punishment is
proportional to the crime. This flexibility allowsr a more restorative and effective approach,
especially for low-risk offenders who would benefiore from constructive service than from
incarceration.

Challenges before the existing system of rehabilitian

The institutional system for carrying out the dgathalty is about to fall apart, and the problems
with housing, boarding, food, clothes, beddingcighiine, health care, understaffing, recreation,
rehabilitation, and reintegration are obvious. Tnewing prison population has resulted in
overcrowding in the prisons. Concurrently, the erges associated with sustaining the inmates
are increasing, and the budgetary allocation fasopr management has consistently been
inadequate. As a result, jail life is significantdgss enjoyable. The Indian government
implemented a number of measures in the yearswinllp independence to significantly
improve the way prisons are réhEducation and employment are the two main areas th
prisons fall short if® one of the main recommendations made by the PAssessment and
Proposed Rehabilitation and Reintegration of OféeadReporf is to create a restorative justice
program in order to reduce the number of offeneddre are imprisoned for relatively minor
offenses.

Overcrowding in Prisons:

According to World Prison Population List, more riiE0.99 million people are held in penal
institutions throughout the world, mostly as priettdetainees/remand prisoners or as sentenced
prisoners. There are nearly 1.8 million prisonarthe United States of America, 1.69 million
in China (plus unknown numbers in pre-trial detemtand other forms of detention), 840,000
in Brazil, 573,000 in India, 433,000 in the Rusdraderation, 314,000 in

Turkey, 274,000 in Thailand, 265,000 in Indonegi3,000 in Mexico, 189,000 in Iran, and
181,000 in the Philippin€es.

With regard to India, National Crime Records Bufed®rison Statistics, 2022 states that 5,
73,220 prisoners are kept in prison as on 31-12232against the sanctioned capacity of 4,

23 Walgrave, L. 1994. In Search of a Constructive vhlidive in the Judicial Response to Juvenile Crimeofean
Journal on Criminal Policy and Research. 2: 57-75

24 Dr. Walter C. Reckless Commission Report, Jail Adrtiai®n in India, 1952, All India Committee on Jail
Reforms, 1980.

25 Chris Hale, Keith Hayword, et.al.,Criminology, 56&f@rd University Press 2005.

26 A joint publication of the Government of Maldivead the United Nations Development Programme. Ataégl
at: http://www.mv.undp.org/content/dam/maldives&idemocratic%20governance/prisons%20report.pdfsaede
on 12-10-2024

2T Roy Walmsley, World Prison Population List, 14thedimternational Centre for Prison Studies, lasteison 12-
10-2024 available at: http://www.prisonstudies.@rgsited on 12-10-2024)
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36,266 prisoners. The Occupancy rate in the ye2d Mas — 118.0%, in 2021 — 130.2% and in
2022 — 131.4%.

The capacity of prison systems to provide for ireafundamental necessities, including
housing, food, and medical attention, is weakenga\ercrowding. Additionally, this puts
inmates' fundamental rights in jeopardy, such ag tlight to the best possible physical and
mental health and their right to a sufficient giyadif life.

Human Rights Violations

The criminal justice system in India operates adbotire tenet that those convicted of a crime
are not automatically deprived of all their othendamental right€The perpetrator loses his
freedom and ability to make his own decisions wiheis imprisoned. Prison is a location where
inmates' human rights are both officially denied aformally infringed?®A mixed image of
the rehabilitation of offenders is presented byNlagonal Human Rights Commission's review
of Prison Visit Reports from many States. The nigjaf prisons are overcapacity. In several
jails in Uttar Pradesh, the infrastructure dateskbaore than a century. Hard-core criminals
with political protection have allegedly attacketispn officials, according to allegations. The
cuisine and medical facilities are likewise subparcational training is the most crucial aspect
of rehabilitation, yet it is outmoded and inadeglaequipped. In the absence of competition
and a jail system that is out of date, it has apaich on the offender's post-release integration
into society?°

Disparity in Sentencing

In India, there are no sentencing guidelines. Tiagah Penal Code listed offenses along with
their corresponding penalties. Only the maximumiglhument is specified for many offenses,
whereas the minimum punishment may be specifieddore offenses. When determining the
sentence within the bounds of the statute, thegudg broad discretion. The judge is no longer
provided with any recommendations regarding thé $&stence to impose in light of the facts
of the case. As a result, each judge uses hisatiigorin accordance with his own assessment.
As a result, there isn't any consisteftthe Supreme Court upheld the ruling in Jagmohan v.
State of U.P? and in Bachan Singh v. State of Puifabolding that the legislature should be
in charge of creating sentencing guidelines bectus@&early hard to standardize sentences.

28 Article 5 of the Universal Declaration of Human Rig, Article 6 of the Universal Declaration of HumRlights,
1948, Article 10(1) of the International Covenant@ivil and Political Rights,1966 etc. clearly eladtes the same.
29 8 Country Reports (INDIA) on Human Rights Practicks 2013, US Dept. of State, available
at:http://www.state.gov/j/drl/rls/hrrpt/humanrighgport/#wrapper (Visited on 12-06-2014). Also seénual
Report 2012-13 of Ministry of Home Affairs.

30 Jail Reports, Accessed on October 13, 2024, Availab at:
http://nhrc.nic.in/Documents/Reports/jail_01_clalms\ypr_up.pdf

31 The Committee on the Reforms of the Criminal JusSiggtem, 2003.

32 Jagmohan v. State of U.P, (1980) 2 SCC 684

33 Bachan Singh v. State of Punjab, (1973) 1 SCC 20
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The Supreme Court declined to take a stance irufavbthe death punishment in the Bachan
Singh case. Later on, in the Macchi Singh casgratided an opportunity to rationalize the
idea of the rarest of rarest, which hasn't beemistantly applied when deciding whether to
sentence someone to death or life in prison. Im®yp@hraddananda (2) v. State of Karnatgka
the Supreme Court noted that the sentence procesdnog equitable.

The Supreme Court has noted in Sangeet v. Stataryind® that it is impossible to create a
balance sheet for the purpose of comparing theBwth have different and unconnected factors
to take into account. Rather than being based iogiples, punishment has shifted to become
judge-centric. The case of Sangeet v. State of &h@rynakes it abundantly evident that the
Supreme Court is developing a punishment policgugih it has not yet taken shape. The
Supreme Court has stated that it has the authorétyard a life sentence, specifying the number
of years, such as life imprisonment for 25 yedrsraby restricting the government's ability to
remit the sentence before that time. These sames\atso apply to the government's remission
power, which the Supreme Court stole in the namensftiring complete justice between the
parties®®

High Rate of Recidivism

The NCRB report states that a total of 2,471 caswiere habitual offenders/recidivists which
accounted for 1.9% of total convicts (1, 29,009atkd during the year 2021. States reporting
highest share of habitual offenders to convicts iidth during 2022 were Delhi (21.5%),
Chandigarh (12.3%), Mizoram (7.8%), West Bengal%¢). and Nagaland (4.5%). The above
calculation is based on convictions only. Repefgnafers among under trials have not been
taken into account. The rising rate of recidivisimady reflects that the present punishment
policy has failed in achieving the objective ofabHitation and reintegration of the offender.
Retributive Approach

The concepts of "just deserts" and the "proportinprinciple” suggest that the punishment
should be decided while taking into account alevaht circumstances that may affect the
sentence; in other words, the Supreme Court's rdetbgy for deciding punishment is still
influenced by the retributive goal of punishment.

High Cost in Maintaining the Prisons

The increased budgetary allocation for prisonsrigteaflects the high cost required in maintain
the prisons. The sanctioned budget for the yea2-2&is 7917.1 crores has increased by 14.2%
in comparison to the year 2021-22 (6930.9 crom@sAll- India level. Majority of States/UTs
have reported increased budgetary allocation foy#dar 2022-2%'

34 Swamy Shraddananda v. State of Karnataka, (20R&CC 767

35 Sangeet v. State of Haryana, (2013) 2 SCC 452

36 Swamy Shraddananda v. State of Karnataka, (2IRS)CC 767

37 Jail Reports, Accessed on October 13, 2024, AVailab at:
http://nhrc.nic.in/Documents/Reports/jail_01_clalms\ypr_up.pdf
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The role of community service in modern criminal lav reforms

The United Nations Standard Minimum Rules for Namst©dial Measures (Tokyo Rulés)
encourage all member states to incorporate nomdiadtmeasures into their legal systems in
order to decrease the use of incarceration anatitmalize criminal justice policies. Although
the use of community sentences varies throughaatwibrld, their significance has been
recognized internationally. According to the Kangp@leclaration on Prison Conditions in
Africa®, additional laws can be introduced to guarantaedcbmmunity service and other non-
custodial measures will be imposed as an altematv imprisonment, given the limited
effectiveness of imprisonment, particularly for ¢boserving short sentences, and that these
creative alternatives to imprisonment should bégpred.

This section of the study investigates how comnyusdrvice is viewed and practiced in the

UK, USA, and Australia. Community service, also &moas "payback to the community," is

carried out by the Ministry of Justice in the Uditi€ingdom. The statistics data indicates that

community service is often used as a punishmenligrJK, 80,039 orders were given in 2019

alone® A community sentence, also known as Community Belybis imposed by the court

on a person found guilty of a crime in the UK bat sent to prison. The offender is required to

perform unpaid labour in the community, such aarleg up graffiti, and is described by the

Ministry of Justice. This sentence can be imposedffenses like property damage, benefit

fraud, assault, and the following:

- if the court determines that the offender is likedystop committing crimes rather than go
to prison;

- ifthis is the offender's first offense; and

« If the offender has a mental iliness that influesitheir behaviouft:

The criminal justice system is beginning to ackremge the growing importance of community

payback, which is why private and non-profit comityierganizations are actively involved

in ensuring the program's successful execution.

The modern age of community service in the USAtathin 1966. When judges began
enforcing labour assignments as a substitute fidirjze in California in the 1970s, the Federal
Law Enforcement Assistance Administration (LEAA)ghe providing financing for this
practice, which then spread throughout the nati@mw-level maintenance tasks for public
agencies included the offenders removing playgroamdi park litter, sweeping public areas,
mowing grass, washing cars, performing clericaliedytand working in hospitals, nursing
homes, social assistance centres, and non-govetahoeganizations. The LEAA fund dried
up in the early 1980s, but judges were beginnirggtothe value in the idea since it allowed for
free labour for public works projects, held offerslaccountable for the harm they caused, and

382 G.A.Res., United Nations Standard Minimum RuledNon-Custodial Measures, U.N. Doc. December 18019
39 The Kampala Declaration on Prison Conditions irig&, September 19-21, 1996.

40 Criminal Justice System and Offenders Criminal HisttJK, last visited on October 16, 2024.

available at: https://moj-analytical services.ghtio/criminal_history_sankey/index.html.

4l Doris Layton Mackenzie, What works in Correctiof®educing the Criminal activities of offenders and
delinquents 2006.
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assisted them in being involved in the process Wil neighbourhood and meet their
employment needs for the time after their rele@be.probation division assumed responsibility
for the Community Service program. Community sesliecame a preferred punishment for
courts as they began to feel the strain of overdnogvin jails*> Community Sentence is still a
relatively new and understudied area of punishmaespite being utilized for less serious
criminals for almost 40 years.

Due to its federal structure, Australia has sepacdaiminal justice administration systems for
each state. In a similar vein, each state hasvtsammmunity service initiatives and programs,
which are collectively referred to as "communityéa corrections.” These can be summed up
as follows:
1. the length of community service is between 40 a&@hours, with a maximum of five
years.
2. Probation staff determine whether an offender igil®#é to get community service
credit and advice the court accordingly.

Distinct jurisdictions have distinct trends whert@mes to the amount of people completing
community services; as of December 2022, 93,91%lpewere serving community-based
prison sentences.

It is reasonable to say that community serviceamsalternative, is working well in the
jurisdictions covered by the aforementioned studisthat it has achieved its implementation
goal of reducing recidivism and jail overcrowdidpw, let's discuss the Indian sentencing
model based on the country’s criminal laws andekient of community service. While not
formally established, this model has begun to patemethe Indian Criminal Justice
administration due to judicial activism.

Community sentencing in India

The Indian criminal justice system has gradualtyoiduced numerous alternatives to custodial
sentences in the name of reforms, such as opemprigarole, probation, rehabilitation centres,
and so forth. However, community sentences haveaogived much attention. The influence
of community service as an alternative in the Indiantext is not well-documented in the
literature, despite the fact that the country kgwise plagued by issues related to expensive
incarceration, overcrowding, and harsh jail coodis. There isn’'t much effort being made by
policy makers to incorporate community service ihi system; the only statutory provision in
India is found in section 18 (1)© of the Juvenilsstice Act, 201%, which states that juvenile
offenders may receive community service if the dileeJustice Board deems it appropriate.

Nonetheless, the Indian Penal Code Amendment BilB@8, clause 18, proposed new forms
of punishment under section 53 of the code, indgdiommunity service, disqualification from

42 Australian Bureau of Statistics, Corrective Servicksst visited on October 16, 2024 Australia, at:
https://www.abs.gov.au/statistics/people/crime-araice/corrective-services-australia/latest-redeas
43 The Juvenile Justice (Care and Protection of GémilgAct, 2015 (Act 2 of 2015).
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holding office, order for payment of compensati@md public censure, has repeatedly
recommended and suggested including community ceras a sentence under the fC.
According to the bill, in order to be eligible foommunity service, an offender must be at least
eighteen years old. Community service can be gddioteoffenses punished by less than three
years, and it can be performed for a set numbkouofs between forty and one thousand hours
without pay but with permissidfi.

The first effort to include community service apenalty under the IPC was this measure.
Subsequently, the 156th Law Commission Reportitedishe 1978 bill's revision, which called
for community service under section 53. It statest turing the workshops, it was stated that
community service penalty was impractitaRdditionally, it was mentioned that the idea of
community service was very new and strongly relatedreformative theory; yet, the
Commission was more in favour of open-air jail eyss and had underlined their
impracticality, as discussed in the workshtpl the administration of the criminal justice
system, punishment and sentencing play a crudial Athough punishment is governed by
substantive law, sentencing is a component of jghae law; it is the actual punishment meted
out to the offender or convict by the judge in #éxercise of his or her discretion.

A noteworthy modification has been made, neverglavith the addition of community
service as a sixth type of punishment in Sectidh ef(the Bhartiya Nyaya Sanhita (BNS).
Examining the effects of this amendment is crugrticularly in light of the retributive
principles of the Indian judicial system.

Although it may not seem familiar to us, commursgrvice has long existed, particularly in
relation to the Juvenile Justice (JJ) Act. A caspdint is the Porsche accident in Pune, where
the culprit was sentenced to community servicehkyjudge. The wider community service use
is yet unknown despite such antecedents. The perrpbghis essay is to examine how
community service might help with problems like gestion in prisons, offender rehabilitation,
and how it fits in with Indian culture overall stture.

Offenses with Community Service as Punishment: -

e BNS section 202, which deals with public servamtawfully engaging in trade, will
now have simple imprisonment for one year, a fordgoth, or community service.

* BNS section 209, which deals with non-appearancesponse to a proclamation under
section 84(1) of BNSS, will now have imprisonment three years, a fine, or both, or
community service.

« BNS section 226, which deals with attempts to consmicide, will now have simple
imprisonment for one year, a fine, or both.

44 Law Commission of India, Report ob the Indian P&wade259 1997.

45 Mitali Agarwal, Beyond the Prison Bars: Contemplat®gmmunity Sentencing in India, 12 NUJS Law Review
2019.

46 22 Law Commission of India, Report ob the Indiand*&vode1997.

4734 Law Commission of India, Report ob the Indiand?&ode1997.
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* BNS section 303(2) states that if a person is atadifor the first time and the value
of the property is less than Rs 5,000, the punistiwél be community service upon
the restoration of the property.

* BNS section 355, which deals with appearing in jguplaces while intoxicated and
causing annoyance, will now result in simple impmnisient for 24 hours, a Rs 1,000
fine, or both, or community work.

* BNS section 356(2), which deals with defamationl] wow result in two years of
simple imprisonment, a fine, or both, or commusigyvice.

There has been a shift in the judiciary's appraadentencing offenders, and incongruity can
be seen as there is a lot of confusion, whichdauwse for concern; the court has no consistent
theory to be followed in sentencing, and in sudase, introducing community sentences will
create more ambiguity and confusion in the absesica proper scheme and legislative
framework. However, it has been observed that inyn@ses, courts use community service
as an alternative despite the fact that it is nolided in the penal statutes. Judicial discretion
in imposing punishments can be shown in a numbeasés,

In the case oSunita Gandharva v. State of M.P. and Ahthe Madhya Pradesh High Court
emphasized the significance of community serviceettucing the ego of accused individuals
facing trial for crimes that provided them with phic or peevish pleasures. Accused
individuals can reintegrate into society and achieemmunal acceptance. The concept of
community involvement can reawaken deeply rooteditigs such as love, compassion, mercy,
and service. The court ordered community servickaag other condition in the interest of
justice" under section 437(3) of the CrPC for theused or offender.

In Babu Singh v. the State of t3Pthe Supreme Court ruled that restorative measuels as
community work, meditation drills, and study seasishould be used to rehabilitate offenders.
In Azad Khan vs. State of MPthe MP High Court awarded a community serviceeotd visit
the District Hospital Guna to an applicant conviatieder section 304 IPC and seeking revision.

In the case of Staffr.P.S. Lodhi, New Delhi v. Sanjeev Natdthe Apex Court observed that

convicts in various countries voluntarily want &rge the community. However, serving the
community is not a punishment in the sense thattmwict pays back to the community. In

this case, the convict had killed six human livasthe court awarded community service for
two years as a sentence.

In Vishal S Awtani v. State of Gujatatthe Gujarat High Court categorically discusseg th
guestion of 'what community service is', whethds i sentence, punishment, reparation, or

48 Sunita Gandharva v. State of M.P. and AB020 SCC OnLine MP 2193.
49 Babu Singh v. the State of YR978) 1 SCC 579.

50 Azad Khan v. State of M{2012) 8 SCC 450.

51Tr.P.S. Lodhi, New Delhi v. Sanjeev NanAtR 2012 S.C. 3104.
52Vishal S Awtani v. State of Gujay&/WPPIL/108/2020.



Ms. Shivanshi Sarwang & Mr Srijan Singh Pagelll
reformation. The court observed that communityiseris not a punishment in the true sense,
but rather a type of reparation. The court ordehedstate to implement a policy mandating
community service for those caught not wearing fa@esks in accordance with COVID-19
guidelines, as well as those who violate the prtoc

Conclusion

Drawing from the provisions of the Bharatiya Ny&eanhita (BNS) and notable case laws, it is
clear that introducing community service as a pumitneasure offers a progressive approach
to criminal justice in India. By focusing on rehiitation and societal contribution rather than
traditional punitive methods, community servicelftates offender reintegration and alleviates
issues such as prison overcrowding. This shift eh@dsoa restorative justice approach,
promoting empathy and personal responsibility iferders, which not only aids their
rehabilitation but also fosters community healing.

The judicial discretion exercised in cases ltenita Gandharva vs. State of M.P. and Babu
Singh vs. State of Ughowcases how community service can reinvigoriemaders' sense of
accountability, allowing them to contribute constively to society while reducing the
likelihood of reoffending. By addressing specifiocsl needs, as seen in the example of
mandating hospital visits or community involvemant COVID-19 mask compliance,
community service has proven to be adaptable dadtife in various contexts.

Furthermore, community service is cost-effectieglucing the financial burden of maintaining
overcrowded prisons while enhancing public resaurdgough the constructive work of
offenders. It is a promising alternative to incaaten, especially for non-violent and first-time
offenders, that aligns with India’s evolving views punishment and justice. Introducing a
structured framework for community service in thigninal justice system is a positive step,
one that upholds the principles of restorativeigesand reflects a compassionate, forward-
thinking approach to criminal law reform.



Journal of Legal Studies, International Refereed ReReviewed Journal
ISSN 2321-1059, Vol. 12, Issue Il, July 2024
Pagell2 www.journaloflegalstudies.co.in

A Comparative Study of the New Criminal Laws (BNS,
BNSS, BSA) and the OIld Legal Framework: Addressing
Shortcomings and Emerging Challenges

Ms. Pragya Saraswat

Abstract
This study provides a comparative analysis of #aeently introduced criminal laws—Bharatiya Nyaya Stnh
(BNS), Bharatiya Nagarik Suraksha Sanhita (BNSS), Bhdratiya Sakshya Adhiniyam (BSA)—against the
backdrop of the previous legal framework in IndieTpaper critically examines the key provisiongomas, and
innovations introduced in these new laws and evatutiteir effectiveness in addressing the shortcosofghe
colonial-era Indian Penal Code, Code of Criminal Pedare, and Indian Evidence Act.The BNS seeks temiae
substantive criminal law by redefining offensespiporating gender-neutral provisions, and enhagaiteterrence
mechanisms. The BNSS, on the other hand, focusesooedural efficiencies, including provisions fasfer
investigations, technology-driven processes, anctimioriented approaches. The BSA introduces update
evidentiary standards, emphasizing digital evideae witness protection to address contemporarylehgés in
adjudication. While these reforms aim to rectifytdated provisions and introduce progressive framéwpor
emerging challenges remain. Issues such as thafatéor misuse of certain provisions, the balahetween state
power and individual rights, and the practical implentation of technology-driven reforms are critigalnalyzed.
The study also explores the socio-legal implicatiofn these changes, particularly their impact onrgirealized
communities and access to justice.This comparativély highlights the strengths of the new legal &awrk, such
as its focus on efficiency, inclusivity, and addyitty to modern societal needs. However, it alsdemscores the
necessity for robust institutional mechanisms, adég training for law enforcement and judiciary, apdblic
awareness to ensure the effective implementatitresé reforms. By addressing both achievementsfzaiténges,
the paper aims to provide a nuanced understandfrigdia’s evolving criminal justice system andriéadiness to
meet the demands of contemporary society.
Keywords Criminal Law Reforms,Bharatiya Nyaya Sanhita (BNSyBya Nagrik Suraksha Sanhita
(BNSS),Bharatiya Sakshya Adhiniyam (BSA),Comparatéigal Analysis,Colonial-era Legal Framework,Access to
Justice

Introduction

The evolution of criminal law reflects the ever-ogag dynamics of society, justice, and

governance. Recent reforms, encapsulated in thedinttion of the Bharatiya Nyaya Sanhita

(BNS), the Bharatiya Nagarik Suraksha Sanhita (BIN&®] the Bharatiya Sakshya Adhiniyam

(BSA), aim to modernize and streamline India’s ldganework. These new legislations ‘seek’

to address the shortcomings of their colonial pcedsors, the Indian Penal Code (IPC), the
Code of Criminal Procedure (CrPC), and the Indisid&nce Act.

However, the transition from old to new brings fodritical questions. Do these reforms
adequately address the flaws of the past? Or doitlr®duce new challenges that hinder the

1 BALL.B. 2nd year Student, USLLS, GGSIPU, New Delhi, Eilna: officialpragyasaraswat@gmail.com.
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pursuit of justice? This article delves into a camgive analysis of the new and old criminal
laws, exploring their merits, limitations, and tpeps that remain unaddressed.

A Tale of Justice: Laws Old and New
In the shadow of justice, where laws are scribedaAce of change has long been inscribed.

From parchments of old with ink of the past,
To statutes renewed, evolving fast.

The BNS, BNSS, and BSA now rise,
Modern visions framed with reforming eyes.
Yet echoes linger of what once was—
The old criminal laws and their noble cause.
What did they lack, and where did they fail?
What gaps do these new doctrines unveil?
A comparative path we tread today,

To weigh the merits of each display.

But as progress marches, shadows remain,

New laws too bear a familiar stain.
Shortcomings lurk in their polished guise,
Betraying hopes of a world more wise.
So let us embark on this quest profound,
Where justice is weighed, and truth is found.
To bridge the lessons of time's divide,
And seek the balance where wisdom resides.

The new laws could have marked a change and ledrtmre progressive criminal justice
system. Unfortunately, this seems to be a caseldfwine in a new bottle’. Ideally, making
criminal law compatible with the constitutional ieis should have been the foremost object of
the new codes.

These three criminal laws lack any substantial nograny modicum of originality. Out of the
511 provisions in the IPC, only 24 sections havenbdeleted and 23 added. All 170 sections
of the Evidence Act have been retained in the n&B.BSome 95 percent of the CrPC has been
cut, copied and pasted as the new BNSS. As a résylstematically overhauls the foundational
laws of the criminal justice system without offeianything substantial by way of reform.

The Modi government has taken the extremely dilfitask of improving the IPC in terms of

precision, comprehensibility, and accessibility fattunately, for most crimes, the new code
has not been able to improve the definition claaseshas merely clubbed penal sections with
the definition sections. It has certainly widendéwa definitions in cases like rape and sedition
though the word "sedition" has been dropped. Tgairement of mens rea or guilty mind with

the use of the expression "purposely or knowinglgt "secession or armed rebellion" and
removal of "disaffection towards government" ardoome changes. Yet, the term "subversive
activities" again widens the scope with no defonitdof subversive activ- ities given in the code.
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The inclusion of financial means in this sectioruimecessary as terror financing has been
included in the offence of terrorist acts, where #tringent special law of UAPA has been
incorporated in the general code itself.

The distinction between "culpable homicide" and tdau" in the IPC was criticised even by
Stepheh as the "weakest part of the code" as their défimit were obscure. "Culpable
homicide" was first defined, but "homicide" was defined at all. Indeed, "culpable homicide",
the genus, and "murder", the species, were defiméerms so closely resembling each other
that it was difficult to distinguish them. The neade does not improve these definitions except
for punishing killings in mob lynching by five orare persons without using the term "mob
Framing lynching". But unlike ordinary murder wheminimum punishment is life
imprisonment, the new mob lynching murder may Haseseven years' imprisonment.

Interestingly, having sex with the promise to mdrag 10 years' imprisonment as punishment.
Clause 69, is one such new crime that is worth a detailisdu$sion. This one is meant to
penalize such sexual intercourse that is donehgaemployment of "deceitful means". The
penalty for such a crime is imprisonment for ud@years, along with a fine. Here, the term
deceitful means comprise of false promises of pt@noor employment, marrying after
suppressing identity, or inducement. This law laseted both acclaim and criticism. Critics
are of the view that this law would, in some ca&asninalize consensual relationships.

To understand the impact of these legislative nafgiit is crucial to examine specific areas of
focus. One such critical aspect is the approachatmwiational security, which has seen
significant attention in both the old and new lefgaimework.

A Focus on National Security Provisions

National security laws are pivotal in safeguardagountry’s sovereignty and protecting
citizens from internal and external threats. Thioutuction of the BNS (act on National

Security) under the new criminal framework is apm®se to evolving security challenges,
including terrorism, cyber threats, and transnati@nganized crime. While the BNS attempts
to address modern threats, a closer comparativigsismavith older national security laws

reveals significant gaps and missed opportunitiasundermine its potential effectiveness.

Aakar Patel, chair of board at Amnesty Internatidndia said:

“The provisions of the amendments to and overh&the criminal laws in India would have
debilitating consequences on the effective reatinadf the rights to freedom of expression,
association, peaceful assembly, and fair trial.

2 Sir James Stephen, in his watiistory of the Criminal Law of England

3 Section 69, Bharatiya Nyaya Sanhita ,Chapter V (2023

4 Amnesty International https://www.amnesty.org/atst/news/2024/07/the-laws-in-their-current-foriti-ne-
used-as-pretext-to-violate-the-rights-of-all-theges-dare-speak-truth-to-power/ (December 15, 2024).
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“The claims of the Indian government that sedimns have been done away with are untrue
and instead have been brought back after beingeadsp in 2022 by the Supreme Court of
India. The BNS adds a new provision criminalizilagts endangering the sovereignty, unity
and integrity of India’ which reads the same asdhksedition law. Further, it increases the
minimum punishment under the law to seven yeaihe“laws in their current form will be
used as pretext to violate the rights of all thebe® dare speak truth to power.” -Aakar Patel,
chair of board at Amnesty International India

The older national security laws, such as the Fitewe of Terrorism Act (POTA) and the
Unlawful Activities (Prevention) Act (UAPA), wereedigned to address specific threats like
terrorism and insurgency.

The UAPA, originally enacted in 1967 and amendedkis® times, defines terrorism under
Section 15as "acts with intent to threaten the unity, intiggisecurity, or sovereignty of India
or to strike terror in the people." The definitimeludes acts causing death, injury, or damage
to public property and critical infrastructure.

Under Section 1% the UAPA prescribes punishments for terrorisnatesl activities, ranging
from life imprisonment to the death penalty in sasevolving loss of life. Section 17
criminalizes the funding of terrorist activitieshile Section 18 penalizes conspiracy and
preparation to commit terrorist acts.

In Ghulam Nabi Azad vs Union of India and A8019Y, the Supreme Court highlighted the
importance of balancing national security and iidiial liberty. InArup Bhuyan v. State of
Assam(2011¥, the Court emphasized that mere membership imadthorganization does not
constitute an offense unless accompanied by outstod violence.

In National Investigation Agency v. Zahoor Ahmad SWhétali (20195, the Court reinforced
stringent bail provisions under the UAPA, makinglitallenging for accused individuals to
secure bail.

Judicial oversight under these older laws was nmahiheading to allegations of human rights
violations. Despite this, the clear definitionsoffienses and procedures embedded in the legal
framework allowed the judiciary to interpret anehili misuse in some cases. Sections such as
43D of the UAPA provided extended detention periodthviimited judicial intervention,
which were often criticized but remained legallygified.

5 Section 15 ,UAPA (2019).

6 Section 16 ,UAPA (2019).

7(2020) 3 Supreme Court Cases 637.

8(2011) 3 SCC 377.

9 Available on http://www.scconline.com/DocumentLi#K7xc3LL.

10Union of India v. KA NajeghICLJ (2022) 203 http://www.scconline.com/ Docuthark/I3c59fKH.
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International collaboration was limited in scope.hi& specific provisions addressed
extradition and cooperation with foreign governnseint terrorism cases (Section 51 of the
UAPA)!, there was little emphasis on comprehensive doosger coordination or adherence
to international treaties.

The BNS represents a significant shift in the apphato national security, expanding its scope
to include cybercrime, digital espionage, and hybvarfare. The BNS enhances penalties for
offenses related to cyberterrorism, data breached, sabotage of critical infrastructure,
signalling an intent to address vulnerabilitieghe digital domain. Sections 12 to 20 of the
BNS'2 outline the provisions for combating cybercrimesliiding penalties for unauthorized
access, data theft, and compromising nationalstrinature.

Surveillance and intelligence gathering are centwathe BNS. Sections 25 to $30grant
sweeping surveillance powers, enabling law enfom@magencies to monitor digital
communications and track activities with minimadijial approval. The introduction of real-
time data collection mechanisms under Sectiot &8s to enhance intelligence capabilities
but raises concerns about privacy.

Special courts with fast-track mechanisms have les@ablished under Section 40 of the BNS
to address delays in terrorism-related cases. $tomd for in-camera trials and witness
protection aim to ensure the safety and integritproceedings in sensitive cases. While the
BNS promotes collaboration with international b@die combat transnational organized crime
under Sections 50 to 55it lacks a robust framework for enforcement @ éstablishment of
mutual legal assistance treaties (MLATS).

The BNS, while addressing modern security threditplays an overreliance on surveillance.
Unlike POTA and UAPA, which included procedural cke for detention and investigation,
the BNS grants excessive discretion to enforcenageincies without clear accountability
mechanisms. The absence of robust safeguardswenpmaisuse of surveillance powers raises
significant privacy and civil liberty concerns.

The definitions employed in the BNS, such as "against national interest" and "cyber
sabotage" (Sections 10 and ®1are broad and ambiguous. These vague terms bhpetobr
to subjective interpretation and potential misusecontrast, older laws, despite their flaws,
included more concrete definitions that facilitajadicial scrutiny and minimized arbitrary
applications.

11 Section 51, UAPA (2019).

12 Section 12 to 20 of Bharatiya Nyaya Sanhita ,Chdpté2023).

13 Section 25 to 30 of the Bharatiya Nyaya Sanhiteap@er 11l (2023).
14 Section 28 of the Bharatiya Nyaya Sanhita, Chdité2023).

15 Section 50 to 55 of the Bharatiya Nyaya Sanhiteap@er 1V (2023).
16 Section 10 &11 of the Bharatiya Nyaya Sanhita, @Graip(2023).
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Preventive measures are another area where the@iShort. While it emphasizes punitive
actions, it neglects community-based initiativest tbould address radicalization at its roots.
Older frameworks, although punitive, incorporateatgeted rehabilitation programs for
individuals susceptible to extremist ideologiestevhg a more balanced approach. Civil
liberties are inadequately protected under the BN absence of independent review
mechanisms for surveillance operations (SectionarZB29)’ leaves citizens vulnerable to
state overreach. Provisions for expedited trialslanaddressing delays, could compromise due
process and the rights of the accused. Older laitigated such issues through clearer
procedural safeguards.

Transparency in implementation is another critizal of concern. The BNS does not mandate
transparency, making it difficult to assess iteefifzeness or identify instances of misuse. Older
laws, though criticized for similar reasons, oftamderwent parliamentary debates and judicial
reviews, ensuring a degree of public accountability

The BNS demonstrates an insufficient focus on cdmirrity infrastructure. While it addresses
cybercrime, it lacks a clear roadmap for strengtigethe country’s cybersecurity defenses.
Provisions for collaboration with private tech canjes and investment in cybersecurity
training are notably absent. By contrast, olderslativough limited in scope, included detailed
guidelines for protecting physical infrastructurelkey resources.

The legislature missed several opportunities tensfthen the BNS. The introduction of
independent oversight bodies or judicial panelsetdew surveillance activities under Section
358 could have ensured accountability and mitigatettems about misuse. moreover, a robust
cybersecurity framework, including public-privatarmerships, capacity-building initiatives,
and international coordination, was necessary betlooked.

The BNS also neglects community engagement andeptiee strategies. Greater investment
in deradicalization programs and community polidmigiatives could have addressed the root
causes of terrorism and extremism. further, aligrile BNS with international human rights
norms and treaties would have bolstered its crigilbind facilitated international cooperation.
While the BNS represents an attempt to modernizemsl security laws, its overreliance on
surveillance, vague definitions, and neglect ofvprgive and infrastructural measures
undermine its effectiveness. The lack of judiciaisight and civil liberty protections makes it
susceptible to misuse, echoing the criticisms deolaws while failing to learn from their
strengths. To truly address contemporary secuhgtlenges, the legislature must revisit the
BNS, incorporating safeguards, transparency, agdepttive strategies to create a balanced and
effective legal framework

While national security remains a critical pilldrany legal framework, the challenges posed
by economic crimes have grown exponentially inragerconnected and globalized world. As

17 Section 28 & 29 of the Bharatiya Nyaya Sanhitaagar Ill (2023).
18 Section 35 of the Bharatiya Nyaya Sanhita Chafit¢2023).
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financial systems become more complex, addresstritewollar crimes, fraud, and money
laundering demands equal attention. This necessitatshift in focus to the provisions and
mechanisms targeting economic offenses within ti@ind new criminal laws

Economic Crimes

Economic crimes such as fraud, embezzlement, mianeylering, and corporate misconduct
pose considerable challenges to legal systems wiokéd In India, the legislative overhaul
introduced by the BNSS (act on National Social 8gguand its companion acts, the BNS (act
on National Security) and BSA (act on Sentencing Aocountability), was envisioned as a
comprehensive response to these challenges. Wkse hew laws have introduced progressive
measures, they fall short in addressing criticatayic inefficiencies. This paper evaluates the
impact of the new legislative framework by focusomgthe BNSS, BNS, and BSA, highlighting
their strengths, shortcomings, and areas for fuiefirm.

One of the significant strengths of the BNSS isintsoduction of specialized coutisfor
economic offenses. These courts aim to expeditedbelution of complex financial crime
cases, which often languish in the regular judisyetem. Victim restitution mechanisms, such
as financial compensation and legal aid, are atebeelded within the new framework,
providing some relief to those affected by economies.

The expansion of whistleblower protectiéhsarks a notable advancement, incentivizing
individuals to report corruption and fraud withoigar of reprisal. The BNS and BSA

complement these measures by imposing strictettesian white-collar crimes and enhancing
corporate accountability. The focus on corporateility is particularly commendable, as it

holds organizations responsible for internal mislam, thus fostering a culture of

accountability. Moreover, the use of digital tofsthe investigation of financial crimes under
the BNSS reflects an understanding of the impogawictechnology in combating modern

economic offenses.

Despite these advancements, the BNSS, BNS, and é&8#it significant shortcomings. A
critical issue is the lack of streamlined invediiga mechanisms. Delays in obtaining forensic
audits, gathering digital evidence, and coordimpimong enforcement agencies such as the
Enforcement Directorate, Central Bureau of Invediom, and state police persist. The absence
of clear guidelines to harmonize these processdsrmmnes the efficiency of investigations.
The introduction of specialized courts under the SBIN while a promising initiative, is
hampered by inadequate infrastructure and a steortdgtrained judicial officers. This
exacerbates the backlog of pending cases, redtreengractical impact of these reforms. Asset
recovery mechanisms are poorly defined, with noleasjs on the efficient confiscation and
repurposing of proceeds from economic crimes. Tiheelace of a centralized database to

19 Section 111, Bhartiye Nyaya Sabhita VI (2023).
20 prsindia.org,whistleblower protections httpssipdia.org/acttrack/prs-products/prs-legislativeebp452 (Last
visited on 15 December 2024).
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manage and monitor seized assets further compotimdsissue, leading to a lack of
transparency and accountability.

Another critical shortcoming is the insufficientopection offered to whistleblowers. While
provisions have been expanded, they remain inatkeguaddressing the risk of retaliation.
The lack of an independent body to oversee whistledr complaints and ensure their safety
discourages individuals from coming forward. Prdivenstrategies are also notably absent. The
BNSS and related laws prioritize punitive measuogsr proactive approaches such as
mandatory corporate compliance audits, governagfoems, and public awareness campaigns.

The BNSS, BNS, and BSA fail to adopt a comprehengiamework for economic crimes.
Instead of integrating with existing financial régfory laws, these acts operate in isolation,
missing the opportunity to create a unified systetfulistic measures that align anti-money
laundering regulations, corporate governance stdagdand tax laws could have significantly
strengthened enforcement.

Technological integration under the new laws istl@oarea where opportunities have been
missed. Advanced tools like blockchain technology tfacing illicit financial flows or Al-
driven analytics for identifying patterns of econorarimes have not been incorporated. The
absence of a centralized digital platform for réijpgr and monitoring offenses limits the
potential for data-driven policymaking and enforesin

Further, the new framework does not align withiimégional conventions such as the Financial
Action Task Forc& (FATF) standards, which provide comprehensive glinds for combating
money laundering and terrorism financing. Jurisdig like the United Kingdom, which has
robust asset recovery mechanisms under its Proog¢&tame Act?, offer valuable lessons that
were overlooked during the drafting of these aetstim-centric reforms, such as counseling
services and financial aid during prolonged trial® conspicuously absent, leaving victims to
bear the brunt of these crimes without adequatpastip

The inadequacies of the BNSS and related lawgarnidysevident in cases like the Nirav Médli
and Vijay Mally&* scandals. In both instances, inefficiencies irestigation and delays in
asset recovery highlighted the systemic flaws didis approach to economic crimes. Despite
international cooperation and significant publi¢daoy, the recovery of embezzled funds and
the prosecution of these high-profile offendersenbgen fraught with challenges. These cases
underscore the urgency of creating a centralizathéwork that prioritizes asset recovery,
streamlines investigations, and ensures effectbli@lration among enforcement agencies.

21 Organized by the G7 in 1989, the Financial Acfl@sk Force (FATF) is the international standardisgtody
for anti-money laundering (AML), countering of tfieancing of terrorism (CFT), and countering praiigon
financing (CPF).

22 proceeds of Crime Act 2002Public General Act of Parliament of the Unitechgdom.

23 BBC.com, https://www.bbc.com/news/world-asia-indi®27519(last visited 15 December 2024).

2 thegaurdian.com,,https://www.theguardian.com/I®&&(&jun/10/fugitive-indian-tycoon-vijay-mallya-apes-
for-uk-asylum(last visited on 13 January 2023).
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Moreover, whistleblower cases such as those inwglttie Punjab National Bank fraud reveal
the inadequacy of protective measures. Employees aitempted to raise alarms faced
retaliation, exposing the gaps in the implementatd whistleblower protection provisions
under the BNSS.

In the context of India's legislative frameworke tBharatiya Nyaya Sanhita (BNS) addresses
economic crimes under Section 111, which pertaansrganized crime. This section defines

organized crime to include various unlawful actegtsuch as criminal breach of trust,forgery,

counterfeiting of currency notes, hawala transasti@and mass-marketing fraud designed to
defraud financial institutions.

Critics argue that while Section 111 provides aadrdefinition of economic offenses, it lacks

specific provisions for streamlined investigativeeahanisms, efficient asset recovery
processes, and robust whistleblower protectionsirtabance, the absence of clear guidelines
for coordination among enforcement agencies likeBhforcement Directorate and the Central
Bureau of Investigation leads to fragmented effantscombating economic crimes. The

penalties prescribed, though stringent, focus milgnan punitive measures rather than

preventive strategies like corporate compliancdtawd governance reforms. further, the lack
of specialized infrastructure for courts handlingpreomic offenses results in delays and
inefficiencies.

To address these shortcomings, future reforms pristitize the creation of a unified and
technology-driven framework for economic crimesisi$hould include the establishment of a
centralized digital platform for tracking and maimagcases, assets, and offender information.
Enhanced training programs for enforcement offieerd judicial officers to handle complex
financial crimes effectively. Stronger whistleblawgotections, overseen by an independent
body with the authority to investigate complaintsl @nsure safety. The integration of global
best practices, such as FATF standards and advassed recovery mechanisms. A greater
emphasis on preventive strategies, including mamgatompliance audits, corporate
governance reforms, and public education campai§fistim-centric reforms, such as
counseling and financial aid, to support thosecaéig by economic crimes.

While the BNSS, BNS, and BSA represent a step fafwaaddressing economic crimes, they
fall short of delivering comprehensive reform. @®ysic inefficiencies, inadequate asset
recovery mechanisms, and a lack of preventive nmeasueaken the impact of these laws. The
legislature has missed an opportunity to align witbbal best practices and address the root
causes of economic crimes, leaving significant réommprovement. A unified, technology-
driven, and victim-centric approach is essentiagnsure justice and deter economic offenses
effectively.

While tackling economic crimes demands robust lead enforcement mechanisms, the
broader question of justice extends beyond identifyand punishing offenders. The
effectiveness of a criminal justice system is atemasured by its approach to sentencing and
rehabilitation. This dimension of law reflects moily on the fairness of punishments but also
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on the efforts to reintegrate individuals into stgias law-abiding citizens, laying the
foundation for a more just and equitable system.

Sentencing and Rehabilitation

K.C. Mittal, former chairman of the Bar Council belhi (BCD), criticised the new laws as
oppressiv®. “You cannot increase police remand from 15 dayd&or 90. Even the colonial-
era law didn't have that. It is going to get worard you are terrorising the people by doing
that,” he said.

Mr. Mittal condemned the new power to handcuff withcourt permission, calling it a signal
of state terror among the public, which is agatinstfindings by Justice Krishna lyer. He added,
“The apex court has held solitary confinement atative of human rights, but the government
has introduced this under the new lawCiizens for Democracy v. State of As&4fi is not
necessary to burden this judgment by quoting furg@agraphs from the judgment of this
Court in Shukla case (1980) 3 SCC 526 . Suffite gy that this Court has, clearly and firmly,
laid down that the police and the jail authorita@s under a public duty to prevent the escape of
prisoners and provide them with safe custody btihe@tsame time the rights of the prisoners
guaranteed to them under Articles 14, 19 and 24eo€onstitution of India cannot be infracted.
The authorities are justified in taking suitableasres, legally permissible, to safeguard the
custody of the prisoners, but the use of fetterglgat the whims or subjective discretion of
the authorities is not permissible”.

Cognizable Offences

Most cognizable offences are non-bailable and Baamore serious nature than non-cognizable
offences. In cases involving cognizable offencesplece officer may, in accordance with the
First Schedule or under any other law, arrest witlzowarrant.

As soon as the local Police is intimated that enczable offence has been committed in their
local jurisdiction, the police officer in charge ynaith the prior permission of a senior officer
conduct a preliminary enquiry to determine whethgrima facie case for proceeding in the
matter exists under Section 173{3NSS. This must be within a period of 14 days. keer,
this directly contradicts the Hon’ble Supreme Csumtiling in Lalita Kumari vs. Government
of Uttar Pradesk where it was held that a police officer must maodly register an FIR (First
Information Report) if the information received disses any cognizable offence (as was
mandated under Section #84f the CrPC). While this approach may limit therer of FIRs
being filed and in turn reduce the burden of froed FIRs being registered, it inevitably raises
concerns over complainants being dependent on dhieefs discretion to have their FIRs
registered.

25 The Hindu,https://www.thehindu.com/news/nationai/bouncil-of-delhi-office-bearers-cite-issues-utgame-
minister-to-not-implement-the-new-criminal-lawsiele68010251.ece (last visited 15 January 2023)
26(1995) 3 SCC 743 http://www.scconline.com/DocumenklfFCfgDt47.

27 Section 173,Bharatiya Nagarik Suraksha Sanhita@h&X 2023.

28(2008) 7 SCC 164.

29 Section 154 , Code of Criminal Procedure (1973)
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Zero FIRs
One of the most challenging aspects of the newidathe mandatory registration of zero FIRs.
“Previously, the concept of zero FIR existed bus wat mandatory. Now, regardless of whether
the offence was committed within the jurisdictidragarticular police station, the FIR must be
registered.

After the registration of a zero FIR, the police agquired to conduct a preliminary inquiry. If
the inquiry reveals that the offence did not ocwithin their jurisdiction, they must transfer the
FIR and any collected materials to the approppatie station. This change can lead to abuse
of the legal process. For instance, if | am in Dalid the offence occurred in Delhi, anyone
can register the FIR in Andhra Pradesh, Chenndihamdigarh. The police station where the
FIR is registered will decide whether and whenrémsfer the matter. Meanwhile, the police
officer at that station can arrest you, only tetadeclare that the offence falls under Delhi's
jurisdiction. By that time, your fundamental rigltsuld be encroached upon. Second, Section
173(3) of the BNSS shall make the registrationrofFER discretionary for an offence where the
punishment ranges from 3 to 7 years. This disptapwtely harms marginalised groups, who
may be unable to get even FIRs registered.

Third, Section 187(3Y of the BNSS introduces the troubling provisiort ti&éows the police to
request custody for up to 15 days at any pointnduai 60—90-day custody period, even if the
accused has cleared the triple test for bail. tfectively hinders the accused’s ability to secure
bail and can prolong their detention significaniliize provision raises concerns about arbitrary
detention, potential abuse of power, and the ubdweéen placed on those facing charges under
the new law.

Forensic Science

Forensic science has continuously evolved to redweean errors and cognitive biases in
judicial decision-making. With its scientific basiseutrality and impatrtiality, forensic opinion
fosters confidence in reaching the truth behindca, fwvhich is necessary for delivering justice.
It must be noted that forensic experts’ opiniomngt error-free in absolute terms—hence
forensic reports are used for corroboration ingiadiproceedings. Minimising the scope of
errors in expert opinion remains a daunting chgienvhich can be addressed at two levels—
defining an expert and whether the methods usel@doce an expert opinion are reliable and
accredited.

First, the definition of a forensic expert needgemt attention. Section #5of the Indian
Evidence Act of 1882 describes an expert. It shgs when the court forms an opinion on
foreign law, science or art—or, say, has to idgrtdndwriting or finger impressions based on
the advice of persons specially skilled in thostii—then such persons are considered experts.

30 5,187 Bhartiye Nagrik Suraksha Sahita (2023)Livetips://www.livelaw.in/high-court/ karnataka-high-
court/karnataka-high-court-section-1873-bnss-petiestody-10-years-maximum-punishment-278798(Lastted
on 13 December 2024).

31 Section 45 in The Indian Evidence Act, 1872.
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Interestingly, the term ‘forensic’ does not figurethe entire Evidence Act. The expression
‘specially skilled’ is also not defined in the Acgsulting in the conundrum of who an expert
iS.

The Supreme Court, iBunil Batra vs Delhi Administratidf accepted an excise inspector as
an expert who was to determine by smell test whettediquor was illicit since he had gathered
vast experience in dealing with such cases. Suphriiact, subjective legal interpretation poses
the serious risk of miscarriage of justice, inchgliwrongful convictions which would erode
public trust in the legal system.

In the State of Himachal Pradesh vs Jai athe Supreme Court elucidated on the expression
‘specially skilled’, and said an expert must havade a special study or acquired a special
experience. Thus, an expert must be skilled witlgadte subject knowledge. Section 39 of the
new Bharatiya Sakshya Act is almost a replica ef &hd provisions on experts, except it
includes “any other field” to embrace other disicipt of expertise. The segment titled “Opinion
of third persons when relevant” necessitates asitetdi remove the continuing ambiguity in
procedural law.

To annul ambiguity, it is proposed to define anesk@s “a specially skilled person having
essential education, knowledge, experience, skilll training of the subject who provides an
expert opinion based on reproducible, sufficienttdaor data derived from reliable and
accredited principles and methods”. Further, Ingiay want to introduce an autonomous
ombudsman like the Texas Forensic Science Commissiegulate, facilitate and advance the
credibility and probity of expert opinion.

An expert is not a witness of fact, but he advibescourt to understand the facts. An expert
opinion per se is considered advisory and perseaakitis intelligible, convincing and based
on sufficient data derived from steadfast pring@ad methods. Expert opinion, once admitted,
becomes an opinion of the court. Thus, expert opifiortified with neutrality and scientific
validation plays a crucial role as inculpatory evide to prove guilt beyond a reasonable doubt,
as well as exculpatory evidence to establish thedance of an accused.

Conclusion

There is no denying that India’s criminal justiggrastructure is in dire need of reform.
However, the proposed acts, rather than addredsgngxisting lacuna, only serve to exacerbate
them. The creation of parallel legal regimes, insszl ambiguity, and a potential surge in case
backlog are just a few concerns of the new acts.

While poised to introduce a legal framework attuttetthe realities of the 21st century, the BNS
rehashes and reinforces mistakes made in the ablerd during the enactment of the IPC in
1860. Most alarmingly it persists in: a) relying omstodial punishment while restricting the

32 (1980) 3 SCC 488.
33 AIR 1999 Supreme Court 3318.
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application of community service as a reformativent of punishment; b) maintaining the
perception of women as chattel by retaining theitadagxception; upholding provisions that
criminalise actions such as enticing or taking aveaynarried woman for illicit sexual
intercourse; and linking assault and harassmemtonfien to notions of ‘modesty’; and (c)
failing to achieve gender neutrality by recognisimiy a man as the perpetrator and a woman
as the victim in offences like rape, sexual harasdpand stalking

It is worth highlighting the procedural flaws wite passage of the laws that reflect democratic
and legislative erosion. First, the laws were afby a Reforms Committee that lacked
diversity and transparency. It lacked represematioom women, Dalits, minorities,
LGBTQIA+ persons, persons with disabilities, andbee—persons who are already vulnerable
and most bear the brunt of the power of the Stafmtyiarchy. Discussions on honour killing
or mob lynching or marital rape would have been enoreaningful with their inclusion.
Unfortunately, the recommendations of the Committeee not published in the public domain,
lending further secrecy to the workings of an alseapaque and inaccessible Committee. Even
RTI applications filed with the Committee were eotertained

Unfortunately, contrary to expectations, these I&ilgo align provisions related to crime and
punishment with contemporary needs. Instead, Hothquick and undemocratic manner in
which they were passed as well as their substamgre®isions reflect a tale of missed
opportunities. The BNS has effectively repurposed eecycled old provisions under a new
guise, exacerbating the regressive aspects ofrteravisions, and reinforcing the asymmetric
power relationship between citizens and the State.
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Dark Web: The Hidden Face of Cyber Crime
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Abstract
The Dark Web is a hidden part of the internet thgists beyond the reach of traditional search eegjroften
accessed via specialized software like Tor (Theo®@Router). It is a realm where users can maintonymity
and privacy, making it a double-edged sword: whilgrdvides a space for free expression and privacyegtion,
it also serves as a platform for illegal activitickhe existence and usage of the Dark Web in laddagrowing
concerns for law enforcement agencies, as it fatd illicit trade, cybercrime, and a variety dedal services,
including drug trafficking, human trafficking, weapsales, and hacking services. In India, the legal regulatory
landscape surrounding the Dark Web is still evajvithile the government has made significant strideracking
down on cybercrimes, including increasing its cybeusity efforts, the anonymity offered by the Datéb presents
challenges in surveillance and law enforcement. #afhlly, its use among Indian citizens is oftemkéd to
financial fraud, data breaches, and online extremisreating new concerns for national security. Tihégper
explores the presence of the Dark Web in Indidegal and ethical implications, and the challenégsed by Indian
authorities in curbing illegal activities. It alsconsiders the societal impact, including how thergmity of the
Dark Web is both a tool for freedom of speech ardcditator of criminal behavior. The study aimsshedding
light on the dynamic relationship between technalpgivacy, law enforcement, and crime in the contéxhdia’s
digital landscape.
Keywords: Dark web, encryption, Surface web, Deep web, peee&s-ponnections, Identity theft, Ransomware,
drug trafficking, Cryptocurrency, etc.

Introduction

The dark web refers to a hidden segment of theriatethat is not indexed by conventional
search engines such as Chrome, Safari, and M&zidox. Accessing the dark web typically
requires specialized software like TOR (The Oniooufer)®. It is often connected with
anonymity and privacy, as it shields users' adtigiand identities. Although using the dark web
is not inherently illegal, and it has a diverseagrof legitimate users engaged in activities like
whistleblowing and other lawful endeavors, it iscahotorious for illegal activities such as drug
trafficking, human trafficking, extortion, sexuaioitation, and weapon smuggling.

Understating of its working
The most common way to access the dark web isghrthe Tor network‘Tor is a privacy-
focused browser that anonymizes users' internffictitay routing it through multiple nodes

! Research Scholar, Amity Law School, Amity Universitypida, Uttar Pradesh.

2 Professor of Law and Research and Addl. Director & Biead, Amity Law School, Amity University, Noida.
30liver Buxton,What is the dark web & how do you access\ig?ton, Nov. 26, 2024. https://us.norton.com/iogy-
to/what-is-the-dark-web
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(servers) around the world.This "onion routing" technique encrypts data salvéimes,
making it difficult for anyone to track the usatgivity. When we use Tor, our data is encrypted
and sent through a random series of nodes in theorke Each node decrypts a layer of
encryption, revealing only the next node in theithdhis means the traffic is not easily
traceable to the original source.

Layers of Internet

“The dark web is the smallest of the three sepdeatds that make up the internet. The majority
of us use the surface web on a daily basis. Thergepopulation that utilize regular search
engines can access it. The surface web containg/d¢hsites that people frequently use for
shopping, social media, streaming, news organiaatiand other purposes. Standard web
browsers like Google Chrome and Mozilla Firefox t@nused to view it without any special
setup. Although the surface web appears to belaegg, it actually makes up only 4% of the
entire wely’®

The greatest portion of the internet is the deep.\W@®nventional search engines do not index
or search it. To access certain websites or sexvepecific IP address or URL is needed.
Because they are difficult for search enginesrtd &ér because they don't use standard top-level
domains (TLD), some websites are considered tabiepthe deep welksites on the deep web
are generally used to store data and content stoi@atabases that support services like social
media sites, insurance companies or banks. Thewekps400 to 500 times the size of the
surface web.

The dark web is a portion of the deep web thatsebin peer-to-peer connections and is
relatively less accessible. To access the dark web,needs specialized software or tools.
Although the Tor browser is the most popular waytoess the dark web, Signal and other
communications platforms can also be used. Ab@it%.of the deep web's total space is made
up of the dark web.

Types of Crime

The dark web is often associated with illicit aities due to its anonymity and encrypted nature.

While not all activity on the dark web is illegaleveral types of crime have been prevalent.

Here are some common crimes that occur on thevaaiok

a) Drug Trafficking:

» One of the most well-known illegal activities, whéndividuals can buy and sell various
drugs, including opioids, psychedelics, and presiom medications.

b) Hacking and Cybercrime:

4Investopedia TeamyVhat is Tor? Who Uses it, How to use it, Legalitgl &urpose Investopedia, Sep. 23,
2022.https://www.investopedia.com/terms/t/tor.asp#xt=The%20Tor%20network%20is%20a,online%20data%
2C%20and%20browsing%20history (accessed Feb. 03, &023:31 P.M.).

5Security SuiteyWho Are Today’s Dark Web Usetis@seya, Mar. 23, 2023, https://ww w.idagent.conuoeses/the-
it-professionals-guide-to-dark-web-defense/ (aceeddov. 29, 2024at 04:42 P.M.).
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« Hackers may sell stolen data, such as personahiiafion, credit card numbers, and login
credentials.

« Tools for hacking, like malware, ransomware, anthéts, are also often traded.

c) Identity Theft:

* Personal information like Social Security numberedit card details, and medical records
are stolen and sold to criminals for fraud and oilfegal activities.

d) Human Trafficking and Child Exploitation:

« Unfortunately, some criminals use the dark webtffaificking humans, including forced
labor or sex trafficking. The dark web has alsonbesed to share illegal content involving
child exploitation.

e) Weapons Trafficking:

e Firearms, explosives, and other weapons may befthang sold illegally through dark web
marketplaces.

f) Counterfeit Goods:

* Fake identification, counterfeit currency, and fthsoftware or media are commonly sold
on the dark web.

g) Financial Fraud:

e This includes activities like credit card fraud, meg laundering, and other forms of
financial crimes.

h) Ransomware:

e Criminals often use the dark web to distribute camsare tools or demand payments in
cryptocurrency in exchange for not releasing smesilata or for regaining access to a
victim’s system.

i) Hire for Assassinations:

* While it's often thought to be exaggerated, thenestbeen reports of sites on the dark web
offering hitman services, although law enforcensaggncies usually keep a close watch on
such activities.

i) Stolen Intellectual Property:

* Some people sell pirated software, movies, boakd,nausic, as well as stolen patents or
proprietary information.

Despite these illegal activities, it's importantriote that not everything on the dark web is
illicit. Some individuals use it for privacy, seeucommunication, or accessing information
under oppressive regimes. However, its associatitncrime is undeniable.

Legislation and legislative Measures

In India, the legal framework to combat crimes ba tark web is still evolving, but several
existing laws and regulations are being enforcecddress cybercrimes, including those
associated with the dark web. Below are some gbtineary legislations that are used to control
dark web crimes in India.
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The Information Technology Act, 2000 (IT Act)

« “Section 66C: Punishment for identity theft. Thexgon deals with the unauthorized use
of someone's identity, which is a common crime loa dark web (e.g., selling personal
data).

« Section 66D: Punishment for cheating by personaiging computers or communication
devices. This covers crimes like online fraud arehss that occur on the dark web.

« Section 67: Punishment for publishing or transmittbbscene material in electronic form.
This is relevant to crimes like the distributioniltggal content (e.g., child pornography) on
the dark web.

- Section 69: Powers to intercept, monitor, or deciyformation. This section allows
authorities to monitor online activities, includiog the dark web, if necessary for national
security or prevention of cybercrimes.

« Section 70: This section grants powers to the gowent to declare any computer resource
or network as critical infrastructure, making antaek on these resources a more serious
crime.”®

Bhartiya Nyaya Sanhita (BNS)

The BNS contains provisions that can be used toeaddvarious crimes related to dark web

activities, such as:

« Section 318 (Cheating): Used to prosecute thos#vad in online frauds and scams, which
are common on the dark web.

« Section 308 (Extortion): Applies to situations wiesriminals use the dark web for
extortion, such as ransomware attacks.

« Section 87 (Kidnapping, abducting, or inducing want@compel her to marry): Relevant
for cases of human trafficking, which unfortunaten sometimes be facilitated through
the dark web.

« Section 294 (Obscenity): Deals with the distribotimf obscene material, such as child
exploitation content, which may be found on thekdaeb.”

The Prevention of Money Laundering Act (PMLA), 2002

The PMLA is an important tool used to combat molandering activities, which often take

place on the dark web. Criminal activities like gituafficking, weapons sales, and other illicit
trade often involve money laundering to conceabgll earnings. The law allows enforcement
agencies like the Enforcement Directorate to irigagt financial crimes related to dark web
activities®

The Narcotic Drugs and Psychotropic Substances Act985
This Act deals with the regulation and control afaotic drugs and psychotropic substances. It
is used to prosecute those involved in illegal dmadficking, which is common on the dark

6 The Information Technology Act, 2000, No. 21, Acfdarliament, 2000.
7 Bhartiya Nyaya Sanhita, 2023, No. 121, Act of Rarent, 2023.
8 The Prevention of Money Laundering Act, 2002, 16, Acts of Parliament, 2002.
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web. The law makes it illegal to manufacture, pssssell, or transport drugs, and enforcement
agencies often target dark web marketplaces indalvelrug trafficking.

The Protection of Children from Sexual Offences (PGSO) Act, 2012

This Act is specifically designed to protect chédrfrom sexual exploitation and abuse. It
criminalizes the production, distribution, and pmssson of child pornography, a serious issue
on the dark web. POCSO is applicable to crimedaeélto child exploitation that occur through
online platforms, including the dark web.

The Arms Act, 1959

The Arms Act regulates the manufacture, possesaiahirade of firearms and ammunition. If
weapons are being trafficked or sold on the dark,hkés law can be used to apprehend and
prosecute the offenders.

State’s response on the Issue

In India, the state's response to the issue ofddrk web has been multi-pronged, with an

emphasis on strengthening the legal frameworkeaming law enforcement capabilities, and

promoting public awareness. However, addressingwab crimes presents several challenges
due to the anonymous and encrypted nature of tinorie Below are key aspects of the state's
response:

Law Enforcement Agencies' Actions and Initiatives

«  Cyber Crime Units:

Various state police departments have set up dedic@yber Crime Cells to investigate and
handle crimes related to the dark web, includingkhry, fraud, human trafficking, and cyber
terrorism. These units work closely with t@entral Bureau of Investigation (CBNational
Investigation Agency (NIAand other national agencies to monitor and taattk web activity.

» Cyber Crime Coordination Centre (4C):.

The Ministry of Home Affairs launched the Cyber@e Coordination Centre (4C) to enhance
coordination among law enforcement agencies attte and central levels. The initiative aims
to strengthen the ability of law enforcement agesdd tackle cybercrimes, including those
related to the dark web. This includes improvinghtécal infrastructure, sharing intelligence,
and facilitating investigations into cross-bordgbercrimes.

» Special Task Forces (STFs)

Some states, such as Uttar Pradesh, have estaldigbeial task forces to combat cybercrimes,
which include dark web-related activities such asigdtrafficking, pornography, and
ransomware attacks. These units are trained itatligrensics and advanced tracking methods
to monitor and investigate dark web activities.

- International Collaboration :
India cooperates with global law enforcement ages)csuch as Interpol and FBI, through
formal channels like thimterpol Cyber Crime Centrélhis collaboration helps in tracing dark
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web criminals who operate beyond India’s borders2020, India worked with international
partners to dismantle dark web marketplaces inebineselling illegal drugs and firearms.

Initiatives by the Government of India

« National Cyber Security Policy (2013)

The National Cyber Security Policy provides a fraragk for creating secure cyberspace in
India. While it doesn't explicitly focus on the Hawveb, it addresses cyber threats and the need
to protect critical infrastructure. The policy amapports the development of a national response
team that can address cybercrimes, including taoseng from the dark web.

»  Cyber Crime Prevention Against Women and Children CCPWC) Scheme

This initiative focuses on tackling cybercrimes Is&s online harassment, exploitation, and
trafficking of women and children. The scheme, tzhed by the Ministry of Home Affairs,
aims to establish cybercrime cells in every statspecifically deal with crimes related to the
dark web, including the distribution of child sekahuse material (CSAM).

- Digital India Initiative :

While primarily focused on increasing digital accesd infrastructure across the country, the
Digital India Initiative also calls for stronger measures to ensure cydmerrity. It encourages
the use of advanced technology to detect and prélegal activities on the dark web.

« Cyber Swachhta Kendra (Botnet Cleaning and MalwareéAnalysis Centre)

Launched by the Ministry of Electronics and Infotina Technology (MeitY), this initiative is
aimed at addressing cyber threats, including thts®mming from the dark web. It helps clean
infected devices, particularly in cases where they used in dark web-related criminal
activities.

Regulation of Cryptocurrency and Online Transactiors

« The rise of cryptocurrency usage on the dark weljqularly for illegal transactions (due
to its anonymity), has prompted the governmentasider regulatory measures. While
India does not have specific laws regulating crgpteencies, the Reserve Bank of India
(RBI) has issued warnings about the risks assatiatién them.

« In 202Q the Indian government proposed a cryptocurrency biéing concerns about its
use for money laundering and funding illegal atitdg, including on the dark web.
However, this proposal has faced challenges andy&aso be fully implemented. The
government is also exploring the possibility ofrabing its own Central Bank Digital
Currency (CBDC) to provide a safer and regulatéetahtive to cryptocurrencies.

Challenges Faced by the State

« Anonymity and Encryption:

One of the biggest challenges in combating dark evighes is the high level of anonymity and
encryption that the dark web offers to users. Grats can hide their identity using technologies
like Tor (The Onion Router) and VPNSs (Virtual Private Netkg)r which makes it difficult for
law enforcement to track or trace them.
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» Lack of Technical Expertise
Despite efforts to improve cyber policing, thereaigap in the technical skills needed to
effectively investigate dark web-related crimeswLanforcement agencies sometimes
struggle to keep up with rapidly changing technglogncryption tools, and hacking
techniques.

» Cross-Border Jurisdiction Issues
The global nature of the dark web means that cafeimay operate from countries where
enforcement is either weak or non-existent. Thieatas challenges for Indian law
enforcement when criminals based abroad are indotvdark web crimes targeting Indian
citizens.

« Lack of Public Awareness
While the government has made efforts to incregdercawareness, many individuals
remain unaware of the dangers associated with #nke Web. This lack of awareness
contributes to the growth of illegal activities,iadividuals might unknowingly participate
in cybercrimes or fall victim to scams.

Conclusion

India's response to dark web crimes involves a aoatibn of legal measures, law enforcement
efforts, and public awareness campaigns. Whilgtdwernment and law enforcement agencies
have made significant progress, the dark web resnairsignificant challenge due to its

anonymity and the technical complexity of monitgriand investigating such crimes. The
Indian state continues to adapt and enhance #tegtes through international collaboration,
technological advancements, and education to dwhmpact of dark web activities on its

citizens.



